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LETTER OF TRANSMITTAL 


Ocroser 16, 1956. 
To the Members of Subcommittee No. 1 of the Select Committee on 
Small Business, House of Representatives, Washington, D. C. 

Dear Cotieacues: There is transmitted herewith for your informa- 
tion and consideration a report I have prepared on The Organization 
and Procedures of the Federal Regulatory Commissions oom Agencies 
and Their Effect on Small Business. 

It is recalled that Subcommittee No. 1 held hearings dealing with 
this subject commencing on July 18, 1955. The hearings were not 
concluded before the 84th Congress, 1st session, adjourned. Hearings 
were resumed during March 1956 and concluded July 20, 1956, shortly 
before the adjournment of the 84th Congress, 2d session. Due to the 
workload at the Government Printing Office, the completed printed 
record of the hearings was not available until about September 1, 
1956. Preparation of the report was immediately undertaken. The 
— was completed October 1, 1956. 

earnestly hoped that all members of Subcommittee No. 1 would 
find it convenient to study, consider, and approve the report before 
this date. However, I have been informed that due to the work each 
of the members is doing in his district it will not be possible for the 
report to receive consideration before near the end of this year. I 
understand that Hon. Wright Patman, chairman of the committee, 
is hoping to arrange for members of the committee to meet in Wash- 
ington, D. C., during the first half of December to consider a number 
of matters. Therefore, I concluded that I should arrange for this 
report to be printed and distributed not only to members of Subeom- 
mittee No. 1 but also to all members of the committee, so that they 
thus will be able to consider and act on this report at that time, follow- 
ing action which I hope will be taken by the subcommittee before that 
time. 

As we have discussed from time to time, our report regarding the 
organization and procedures of Federal regulatory commissions may 
well serve as a basis for our joint effort to secure legislative action in 
the 85th Congress. As you will note, this report proposes no action 
against any person. It 1s directed toward effort for improvement in 
a system. The improvement would ensure that regulation over com- 
merce by the Federal Trade Commission, Federal Power Commission, 
Federal Communications Commission, Civil Aeronautics Board, Se- 
curities and Exchange Commission, and other Federal regulatory 
commissions and agencies, which were not established as a part of the 
executive branch, are given status clearly independent of the executive 
branch and made more responsive to the Congress. 

Sincerely yours, 
Jor L. Evins, 
Chairman, Subcommittee No. 1. 
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REPORT ON THE ORGANIZATION AND PROCEDURES OF THE 
FEDERAL REGULATORY COMMISSIONS AND AGENCIES AND 
THEIR EFFECT ON SMALL BUSINESS 


INTRODUCTION 


House Resolution 114 introduced by the Honorable Wright Patman 
on January 26, 1955, which was considered and agreed to by the House 
on January 27, 1955, created a Select Committee on Small Business 
of the House of Representatives to study the problems of all types 
of small business existing, arising, or that may arise with particular 
reference to “the factors which have impeded or may impede the 
normal operations, growth, and development of the potentialities of 
small business * * *.” The committee was further authorized by 
this resolution to submit to the House from time to time such pre- 
liminary reports as it deems advisable, and to file with the Clerk of 
the House any reports submitted when the House is not in session. 

At its organization meeting the full Small Business Committee or- 

anized five subcommittees. Each subcommittee was given a specific 
eld for investigation where it was thought that small-business prob- 
lems existed. 

Subcommittee No. 1, consisting of Hon. Joe L. Evins, chairman, 
and Hon. Sidney R. Yates? and iia William M. McCulloch, mem- 
bers,-was assigned the responsibility of investigating the problems 
of small business insofar as they had stemmed from the organization, 
procedures and operations of the Federal regulatory commissions 
and agencies. 

On July 18, 1955, when Subcommittee No. 1 commenced hearings 
regarding the organization, procedures and operations of the Federal 
regulatory commissions and agencies, the chairman of the subcom- 
mittee in outlining the purposes of the hearings stated : 


* * * this committee has received a number of disturbing reports—in the 
press and otherwise—about the regulatory agencies—the FTC and other commis- 
sions. According to these reports the Hoover Commission reorganization for 
these commissions has effected radical changes in their basic concepts. Specifi- 
cally the Hoover Commission plans make the chairman of each commission re- 
sponsible to the President, to serve at the pleasure of the President. They 
give the chairman complete control and direction over the administration of the 
Commission. Some of these reports suggest secretive and mysterious connec- 
tions between the White House and these commissions.” 


The House Small Business Committee received numerous complaints 
to the effect that the Federal Trade Commission had failed or refused 





?Hon. Abraham J. Multer, a member of the Select Committee on Small Business of the 
House of Representatives, originally was assigned as a member of Subcommittee No. 1. 
However, due to Mr. Multer’s assignment to another subcommittee he was succeeded 
subsequently on Subcommittee No. 1 by Hon. Sidney R. Yates. 

*Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., July 18, 1955, pp. 3, 5-7. 
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2 PROBLEMS OF SMALL BUSINESS 


to take any action whatsoever against acts and practices about which 
small-business concerns had complained to the Commission. An ex- 
ample of that is shown in correspondence which passed between the 
National Congress of Petroleum Retailers and the Federal Trade 
Commission during 1954. At that time the National Congress of 
Petroleum Retailers had lodged with the Commission a number of 
complaints and had requested the Federal Trade Commission to in- 
vestigate the practices of majer oil companies which were alleged to 
be discriminating in prices in violation of the Robinson-Patman Act 
to the destruction of small business and competition in general. In 
the course of that correspondence the position of the Commission on 
the matter at that time was stated in a letter to Mr. William D. Snow, 
general counsel of the National Congress of Petroleum Retailers, dated 
August 18, 1954." 

The Commission cited the 1951 decision of the Supreme Court m the 
Standard Oil case * and poimted out that the Court held im that ease 
that the law provides a substantive defense to a charge of unlawful 
price discrimination regardless of the fact that competitive injury is 
sustained by customers to whom the lower price is not made available, 
if the seller discriminates in “good faith” to meet an equally lower 
price of a competitor. The Commission stated that under such cireum- 
stances of law no corrective action had been taken by the Commission 


8’ In that letter it was stated : 

“This will acknowledge receipt of your letter of July 15, 1954, in the form of a complaint 
filed in behalf of the Mississippi Service Station Operators Association, Jackson, Miss., 
in which you allege that the Texas Co., is discriminating in price by allowing one of its 
service stations loeated in Jackson, Miss., a 1-cent per gallen discount which is not allowed 
to other retailers in the same vicinity for the purpose of controlling the retail price at 
which the gasoline is to be resold. 

“In considering your request for investigation of this matter it should be first stated 
tliat the Commission has received and continues to receive numerous complaints alleging 
violation of the Robinson-Patman Act on the part of the major oil companies in all sec- 
tions of the country. Recently investigations have been undertaken in Pennsylvania 
ond New Jersey and in a number of Midwestern and Southern States, including Mississippi. 
However, the evidence obtained during the course of these investigations failed to provide 
a proper basis for the Commission to have reason to believe that the statutes administered 
by it have been violated as a result of the practices of the major oil companies. In vrac- 
tically all instances in which investigations have been conducted it has been established 
that the complained of discriminatory pricing practices were being followed in eonnection 
with local gasoline price wars whieh were the outgrowth of efforts of the major oil com 
panies to meet competition of dealers selling nonbranded gasoline at reduced prices. 

“Under such circumstances no corrective action has been taken hy the Commission 
because of the defense available to the sellers under section 2 (b) of the Robinson-Patman 
Act, which’ provides in substance that a seller may defend himself against a charge of 
umawful discrimination in price by showing that his lower price was granted in good 
faith for the purpose of meeting an equally low price of » competitor. 

“In Standard Oil Co. v. Federal Trade Commission (340 U. S. 231), the Supreme Court 
declared that section 2 (b) provides a substantive defense to a charge of unlawfhl price 
discrimination, regardless of the faet that competitive injury is sustained by eustomers 
to whom the lower price is not made available, In passing upon this point the Court 
stated in part as follows: 

“‘In a ease where a seller sustains the burden of proof placed upon it to establish 
its defense under section 2 (b), we find no reason te destroy that defense indirectly, 
merely hecause it also appears that the beneficiaries of the seller’s price may derive a 
competitive advantage from them or may, in a natural course of events. reduce their own 
resale prices to their customers. It must have been obvious to Congress that any price 
reduction to any dealer may always affect competition at that dealer’s level as wel as 
at the dealer's resale level, whether or not the reduction to the dealer is discriminatory. 
* * * We may, therefore. conclude that Congress meant to permit the natural consequences 
to fellow the seller’s action in meeting in good faith a lawful and equally low price of 
its comnmetitor.’ 

“In the light of the meaning of the statute as determined by the Supreme Court it 
follows that a seller is within his legal richts in confining his price reductions to dealers 
in the vicinity of the dealer or dealers whose competition he seeks to meet,even. though 
such action results in injury to customers to whom similar reductions are not made 
available. 

“On the basis of the facts set forth in your letter, it would not appear that the situa- 
tion prevailing in the Jackson, Miss., area at the present time differs materially from other 
situations in which investigations have been conducted and in which it was determined 
that no corrective action was warranted.” 

‘Standard Oil Company of Indiana v. Federal Trade Commission (240 7. &. 287). 
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on the basis of the complaints by representatives of small business in 
such faetual situations as had been alleged. 

The Standard Oil case at that time thus was used as an excuse by the 
Federal Trade Commission for its failure to act against price discrim- 
nation. Shortly before that the Chairman of the Federal Trade Com- 
mission, Hon. Edward F. Howrey, who had assumed his position as 
Chairman of the FTC April 1, 1953, had taken the position that the 
ruling by the Supreme Court in the Standard Oil case should be 


written into statutory law. In writing to leaders in the 83d Congress 
he requested that they take action in that regard. The action he re- 
quested wouldshave made sure that the ruling by the Supreme Court in 
the Standard Oil case would continue as a limitation upon the powers 
of the Federal Trade Commission to investigate and proceed in cases 
of price discrimination.* 


5 The letter to the Committee on the Judiciary, U. 8S. Senate, from Mr. Howrey under 
date of June 16, 1953, is quoted as follows: 

“The Federal Trade Commission is in receipt of your letter dated April 8, 1953, asking 
its views on S. 1357, introduced by Senator Kefauver, and on 8S. 1377, introduced by 
Senator Capehart. 

“The Kefauver bili would haye the effect of overturning the Supreme Court Cecision in 
the Standard 9il case (340 U. 8S. 231). A majority of the Commission believes that it 
should not be enacted into law. 

“The Capehart bill would restate the language of the Kobinson-Patman Act to provide 
for what a majority of the Supreme Court has held is the existing law, and it weuld apply 
the same standard for competitive pricing to the Federal Trade Commission Act. This bill 
would permit sellers to meet the lower prices their competitors are offering to their custom. 
ers, when they do so in good faith, a competitive situation the majority of the Commission 
believes is not only indispensable to a competitive economy, to the protection of consumers, 
but is an essential armament for small-business men in their efforts to hold as well as 
develop their share of the market. The retailer and wholesaler, more than any other types 
of sellers must be quickly responsive to competitive pricing. 

“It has been suggested that the theory of the Capehart bili and the Supreme Court 
decision may serve to weaken the RKobinson-Patman Act and be inimical to small business. 
As demonstrated below, we believe the contrary to be the fact. 

“Furthermore, clarification of the meeting competition provise puts into preper 
perspective an alleged inconsistency between legislative policies which enforee price com- 
petition (Sherman Act and Federal Trade Commission Act) and those which regulate price 
discrimination (Robinson-Patman Act). As Congress thought of it, the promotion of 
price competition and the prohibitien of unfair pricing practices constituted a complemen- 
tary dual program of fostering competition in the public interest. However, two conflicting 
viewpoints seem to have evolved—one condemning price fixing and the other encouraging 
price stabilization. 

“tt is the view of the present majority of the Commission that this eonflict is unneces- 
sary, that the gearing of the privilege to compete with the obligation to compete fairly. is 
not inconsistent except as Made so by strained statutory interpretation. 

“We believe that the right to meet a lower price which a competitor is offering to a 
customer, when this is done in good faith, is the essence of competition and must be 
permitted in a free competitive economy. 

“A principal example of such competitive conduct is lawful competitive freight 
absorption. To deny businessmen the right te competitive freight absorption requires 
that every seller purchase from the closest supplier (or suffer the penalty of paying higher 
prices) and it limits each seller to those customers located closer to his plant than to the 
plant of any other seller. If freight absorption is not lawful, sellers located in deficit 
production areas are given an artificial economic reward, while buyers in the same areas 
suffer a corresponding penalty. Without freight absorption, sellers in surplus production 
areas are greatly handicapped, while buyers in such areas are given an artificial benefit. 
Permitting competitive freight absorption—-so that a seller may meet the lower price of 
a more favorably located competitor—gives the buyer a greater number of suppliers com 
peting for their business. At the same time it increases the number of potential customers 
for whese business ench seller is free to compete. If businessmen, large or small, eannot 
meet competition, the whole nature of our competitive economy would be recast or 
destroyed ; business in seme areas would bloom and prosper, while in others it would 
wither and die. 

“Our free enterprise system requires competition in all areas. In fact, our whole theory 
of trade regulation is based upon the existence of competition in every market. If such 
regulation is to remain effective, a seller nust be permitted, when acting fairly and in good 
faith. to meet the equally low price of a competitor. 

“We think the Supreme Court reaffirmed this fundamental principle in the case of 
Standard Oil vy. Federal Trade Commission (340 U. 8. 231), but if a legislative restate- 
ment seems necessary or desirable we believe the Cupehbart bill will accomplish tbis. 

“The view recently. but no longer, urged by a majority of the Commission, and which 
is the basis for the Kefauver bill, is that meeting the equally lew price of a competitor 
should not be a defense whenever it injures cempetition. As a practical matter, this 
completely nullifies the defense, and it would then never be available to any seller, for 
the Supreme Court has already held that every substantial difference in price may injure 
coqppeweren. 

“The view formerly expressed for the Commission on §S. 540 on March 16, 1958, is 
withdrawn to the extent that it is inconsistent with that here expressed. My letter of 
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During that period of time the Federal Trade Commission acted 
to dismiss and close up a proceeding which previously had been 
instituted against the General Foods Corp.’ In that case the General 
Foods Corp. had been charged with discriminating in price unlaw- 
fully with the effect of destroying small- business concerns. The 
Commission in its notice of dismissal and closing of that case stated 
that the degree and extent of proof of injury to small business con- 
sidered by the Commission nec essary to sustain the case had not been 
presented by the Federal Trade Commission lawyers who had been 
handling the case. Soon thereafter Business Week magazine carried 
a lead article entitled “Republicans Reshape the FTC.” That article, 
which appeared in the issue of June 5, 1954,’ made reference to the 
Commission’s dismissal and closing out of the General Foods case. 
It was stated that the Commission was undergoing a change “in make- 
up, in philosophy, and in organization,” which would make it harder 
for the Federal Trade Commission lawyers to present such cases as 
the General Foods case and easier for the big-business man who is up 
on the FTC carpet. 

Hon. James M. Mead, one of the minority members of the Com- 
mission, who had served as Chairman of the Commission before 1953, 
dissented to the Commission’s dismissal and closing out of the Gen- 
eral Foods case. 

He also contended that in the record of that case was ample evi- 
dence of injury to small business and that the injury was of such 
nature as would satisfy the requirements of law for the Commis- 
sion’s issuance of an order to stop the discrimination being practiced 
by the General Foods Corp. Commissioner Mead in his dissenting 
opinion in the General Foods case stated : 


The record in this case shows that General Foods increased its share of the 
market and that the competitors of General Foods had a decreasing share of the 
market. * * * in 1939, the year immediately prior to the initiation of the deals, 
General Foods controlled 62.2 percent of the national market in pectin. * * * 
General Foods’ share of the market increased during the “deal” years to 1946 
when its share was 80.5 percent of the market. * * * 

Economists may differ as to what particular percentage of the national market 
a concern may have before it may be classified as a monopoly. A concern having 
35 percent of the market may not be a monopoly, but certainly when a con- 
cern begins to obtain over 50 percent of the national market in any particular 
commodity, then such concern, because of such share, is in the position to exert a 
very significant effect on the market. An area price discrimination by a con- 
cern having 35 percent of the market may not have as great an adverse effect 
as a discrimination by a concern controlling 80 percent of the market. * * * 


April 15, 1953, to the Director of the Bureau of the Budget which expressed my separate 
views on S. 540 is attached. 

“A more detailed statement of both bills and the Commission’s views on each is attached, 

“Commissioners Mead and Spingarn dissent from the views expressed in this report. 
A statement of their dissenting views is attached. 

“In view of your request that the Commission’s views on these bills be made available 
as promptly as possible in order to facilitate the work of the committee, this report has 
not been cleared by the Bureau of the Budget. 

“By direction of the Commission.” 

Federal Trade Commission Docket No. 5675 c in the matter of General Foods Corp. 
complaint dismissed and case closed April 13, 195 

7™The article which appeared in Business ty ‘issue of June 5, 1954, stated in part: 


“Basically, of course, FTC remains an enforcement agency: * * * FTC’s job has in no 
way changed, but the way it intends to carry it out has changed. As compared to the 
way the Democrats did things, the Republicans are making it easier for the businessman 
who is up on the FTC carpet, harder for the FTC lawyers handling the cases * * *, 
Some observers say that, as a practical matter, FTC is setting standards of proof that 
will make the lawyers’ job almost impossible ts Finally FTC has just adopted a 
complete reorganization program. The immediate significance of the reorganization, how- 
ever, is that it gives (Chairman) Howrey the chance to name his own team. When the 
plan becomes effective July 1, the Republican majority will really have come into its own.” 








PROBLEMS OF SMALL BUSINESS 5 


it is admitted that Government counsel did not offer in evidence in this case 
the scalps or the hides of the small business competitors of General Foods. We 
do not have in evidence pounds of flesh or buckets of blood. We should not 
expect the type of evidence that Salome is said to have asked of Herod—the 
head of John the Baptist on a silver platter. 

Previously, the House Small Business Committee made a study and 
reported upon the operations of the Federal Trade Commission. That 
study was made during 1949 and the first half of 1950 and resulted in 
a report on January 1, 1951, to the 8lst Congress, 2d session. The 
report is House Report No. 3236, Union Calendar No. 1122. It made 
it clear that the complaints which were then being made by small- 
business men concerning the operations of the FTC were somewhat 
similar to the complaints small-business men have made about recent 
operations of the FTC. In brief, they were to the effect that FTC 
had slowed down in its enforcement of the antimonopoly laws 
against price discrimination and other similar monopolistic practices. 
Public hearings were held during June 1950. Witnesses who were in- 
vited to testify included representatives of small-business organiza- 
tions constituting the Small Business Antimonopoly Conference. 

Major findings in the report made by the House Small Business 
Committee concerning that study were inserted into the record of the 
hearings on The Organization and Procedures of Federal Regulatory 
Commissions and Agencies and Their Effect on Small Business, as held 
by Subcommittee No. 1 of the House Small Business Committee in 
July 1955, at pages 214-216. Undoubtedly the fact was, as stated in 
that report, that morale on the part of a substantial segment of the 
staff had sagged. It is also beyond dispute that morale was lowest 
among those who were striving to enforce the antimonopoly laws, and 
one reason it was lowest there was because the mounting criticism and 
attacks upon the Federal Trade Commission had telling effect. For 
more discussion concerning that criticism and the attacks upon the 
FTC, see pages 10-21 of this report. From the statement of the 
facts in this report it is seen that the criticism of the FTC came from 
those against whom the FTC had sought to enforce the antimonopoly 
laws. It was being directed against the members of the FTC’s staif 
who stood for such enforcement. Therefore, it was not an unexpected 
development that the morale of such employees dropped when they 
noted that such attacks on the Commission were slowing down the 
Commission in its enforcement of the law. Furthermore, additional 
cause for concern appeared when it became clear that one member of 
the Commission had joined in those attacks on the Commission and its 
staff and urged less enforcement. (See pp. 16-17 of this report.) 

It was that condition and effects flowing from it that the House 
Small Business Committee studied and reported upon during the 81st 
Congress, 2d session, in House Report No. 3236. Fortunately, much 
was done to help remedy that situation within the Commission itself. 
For example, chintio thereafter the Civil Service Commission made 
a study and report upon the morale of the staif of the FTC. Portions 
of the Civil Service Commission report appear at page 79 of the record 
of the hearings before Subcommittee No. 1, July 1955. In that report 
the Civil Service Commission commended the FTC on the “high degree 
of employee morale and work satisfaction” which had been attained 
under the chairmanship of Hon. James M. Mead. Therefore, it would 
appear that the FTC and its staff had undertaken their work with a 








6 PROBLEMS OF SMALL BUSINESS 

new spirit and with great promise for improvement in their work. 
However, as the record of the hearings before Subcommittee No. 1 
during July 1955 discloses, that improvement and promise ran into 
difficulty. After the appointment of Mr. Howrey in April 1953, the 
morale of the staff of the FTC dropped sharply. 

In the files of the committee are complaints relating to the manner 
in which the Federal Power Commission failed to act and prevent 
the establishment of gas rates which resulted in small business paying 
a rate per unit more than double the rate paid by larger business enter- 
prises in the same area. An example of that is alleged to be found 
in a Federal Power Commission case arising from Kansas City, Mo.® 

Representatives of a large number of small-business men complained 
to the committee that the Federal Communications Commission was 
failing to act.in accordance with its own stated objectives to prevent 
a monopoly in the communications industry, and was thereby aiding 
and abetting the stranglehold of the large networks of that industry.’ 





§ Federal Power Commission Docket No. G—2410. 

® John G. Johnson, Winston-Salem, N. C., chairman of the UHF Industry Coordinating 
Committee, as a representative of a large number of small-business men engaged in tele- 
vision broadcasting over UHF (ultra high frequency) stations testified to the following 
effect : 

“Mr. Evins. Thank you, Mr. Johnson, for your very challenging statement. 

“Ie it your view that the FCC is overstudying the problem, or waiting so long to take 
action that all of the UHF stations will be out of business ? 

“Mr. JOHNSON. I wouldn’t say all of them, no, sir; because in some areas where they 
are not mixed up with VHF stations, technically, they have a good service and they can 
render a real service, and they are doing all right, but the majority of them, sir, are 
faced with a serious competitive disadvantage that they cannot overcome by good man- 
agement and hard selling, and well financing. It is a question of allocations. They 
don’t have the facilities. 

* a * > ~ ~ ; am 

“Mr. ARNOLD. In relation to the FCC, the maintenance of the status quo, have any 
specitic steps been taken by the FCC which are perhaps retrogressive from the point 
of view of the UHF people? I am thinking in particular of such matters as the pro- 
posed 5-mile rule. I am thinking of any action or lack of action taken with respect to 
the retaining of network affiliation by a UHF station when a VHF station comes into the 
market. And my question te you, then, will be: Has the FCC made any decisions or 
adopted any policies in this connection which actually would make it harder for you to 
compete instead of easier ? 

“Mr. JOHNSON. Yes, sir; I believe so. I believe they have made it more difficult by 
reason of the 5-mile rule. As an example, in hearings which have beeen held, numerous 
selected areas where stations existed, UHF stations, asked the Commission not to further 
aggravate the situation, but to do what we call unmix them, a term known as deintermix- 
ture. They proposed that deintermixture in such markets be before the VHF competition 
fully develops, on the theory that if it is not done before it develops, there will be no UHF 
to claim deintermixture. And I believe without exception the FCC has unfortunately 
turned down every proposal for deintermixture.”” (Record of hearings of Subcommittee 
No. 1 of the Committee on Small Business, House of Representatives, 84th Cong., March 20, 
1956. pp. 781—783.) ‘ 

Mr. Jack Younts, president of Daytime Broadcasters Association, Inc., testified on the 
behalf of more than 1,000 daytime broadcasting stations, constituting more than one-third 
padres Nation's radio-broadcasting stations. “ He represented only, small-business men and 
stated : 

“Daytime broadcast stations are the small business of the radio-broadcast industry. 
They serve an admittedly vital public need by hundreds of small communities throughout 
the United States for their own outlets of expression. In many of these communities they 
are the only local outlets and despite the fact that the programs of distant radio or tele- 
vision stations may reach such communities, such distant stations in no sense serve the 
communities’ local civic, social, educational, political, agricultural, informational, economic, 
and entertainment needs as only the communities’ own local stations can. And even where 
daytime stations operate in large growing cities having full-time radio and television 
stations, they serve important community needs for diversified programing and advertising 
mediums for the community's small establishments. 

“But despite the admittedly vital role and function of these many hundreds of daytime 
stations in small and large communities, under FCC rules and policies, they must operate 
on a schedule which constricts their programing hours to a very small portion of the day 
and they must remain silent during the remainder of the day, in order that a handful of 
distant high-power stations may enjoy exclusive occupancy of the channels. Indeed, 
under the FCC rules, unless the distant high-power station licensed on the channel chooses 
to give his consent, the daytime broadeaster must maintain that silence even though, 
during part of the prohibited hours, the distant high-power station does not broadcast at 
all” (id., p. 856). 
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The Civil Aeronautics Board has been accused by representatives of 
small business during the course of hearings before congressional 
committees of adopting rules and regulations which encourage and 
result in a tighter monopoly control by the large concerns over the air 
transportation in the country.”” , 

Complaint was received by the House Small Business Committee 
to the effect that the Securities and Exchange Commission had issued 
a set of rules which it proposed to adopt, and which it was com- 
plained, if adopted, would bring on “a crisis for American small busi- 
ness.” In that connection reference was made to the SEC proposal 
which was pending in August 1955 for a change in its rules and regu- 
lations providing for 85 percent of an issue of securities to be sold 
within a period of 6 aiehthe after commencement of the offering. The 
staff of the House Small Business Committee discussed the subject 
matter of that complaint with members of the staff of the SEC. Sub- 
sequently, namely in February 1956, another proposed escrow rule 
was released by SEC. It provided that a smaller amount, namely 50 
percent of the total offering, would have to be sold within a period of 
6 months after the commencement of the offering. However, on July 
23, 1956, a new regulation A was put into effect by SEC. It excluded 
all reference to the proposed escrow rule, such as was made the sub- 
ject matter of the small-business complaint of August 1955. 

Subcommittee No. 1 of the House Select Committee on Small Busi- 
ness made its investigation and held hearings regarding the organi- 
zation, operations, and procedures of the Federal regulatory agencies 
and commissions against an impressive backdrop of complaints to 
the effect that those agencies and commissions were not operating in 
the interest of smal] business and the public interest. Included in 
that backdrop were reports which appeared in the press *' to the effect 
that a number of Federal regulatory°’agencies and commissions were 
ceasing to be the independent regulatory bodies provided for in the 
law. Many of these reports were to the effect the supposedly inde- 
pendent commissions and agencies were falling under the domination 
and control of political influences and big-business influences exerted 
directly and through the executive branch upon the commissions. As 
was pointed out at that time, it was provided for the study to include 
an inquiry into the organization, procedures and operations of the 
Federal Trade Commission (FTC), Federal Power Commission 
(FPC), Federal Communications Commission (FCC), Civil Aero- 
nauties Board (CAB), and the Securities and Exchange Commission 


(SEC). 


Ortcrn anp Importance or Freveran ReetLarory ComMMIssioNs AND 
AGENCIES 


rhe power to regulate commerce is given to the Congress by the 
Constitution of the United States. In article I, section 8, Congress is 


” Record of hearings on Future of Irregular Airlines in United States Air Transporta- 
tion Industry, before the Senate Small Business Committee, Mareh—May 1953, pp, 116 and 
303. See also record of hearings on Role of Irregular Airlines in United Sinton Air 
Transportation Industry, before the Senate Small Business Committee, April-May 1951, 
P. gene nagpe A = ae on Revision Sf Cit Aeronautics Act, before the Committee 

. » and Foreign Commere 2182 f », 88d Cong., 2 pas., J — y 195 
pp. 1048 1049, g e, enate, 88d Cong., 2d sess., April—July 1954, 
™ Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, July 18, 1955, pp. 6-15. 
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empowered “to regulate commerce with foreign Nations, and amon 
the several States, and with the Indian Tribes.” There is no consti- 
tutional grant of any such power to the President of the United 
States. 

In several instances Congress has delegated its power to regulate 
commerce. It has done so under specific policy guides and with 
specifically stated objectives to certain agencies of the Government. 
Therefore, Federal regulatory commissions and agencies have been 
established through legislative enactments creating them to carry out 
policies laid down by the Congress. The provisions in the legislative 
enactments delegating to and creating in agencies of the Government 
the power to regulate commerce, carry considerable authority and 
power, semilegislative in nature. Congress has done that in order 
to provide facilities for implementing specific legislative enactments 
designed to regulate commerce. 

Why was it necessary for Congress to so delegate its power to regu- 
late commerce ? 

Following the conclusion of the Civil War in 1865, the great growth 
of railroads and other means of long-distance transportation, commu- 
nication, and commerce created new problems of regulation. Con- 
gress found it impossible to devote the necessary time required for the 
daily regulation of commerce in the interest of the public. 

The independent regulatory commission device was determined upon 
as a solution to the problem. The first such agency was the Interstate 
Commerce Commission. It was established in 1887.2 While the es- 
tablishment of the Interstate Commerce Commission was perhaps 
the most spectacular development in the creation of regulatory com- 
missions and agencies, it proved to be only one of many such agencies 
that followed it. 

Creation of the Intertsate Commerce Commission in 1887 as an arm 
of the Congress, to which the Congress delegated functions of a legis- 
lative character, marked open, widespread public recognition of the ad- 
ministrative law process. 

That process was not new. It commenced at the beginning of our 
Federal Government. The first session of the First Congress enacted 
three laws conferring important administrative powers. They in- 
cluded some of the powers now administered by the Bureau of Cus- 
toms in the Treasury Department. 

By 1940, the Federal regulatory commissions and other agencies of 
the Government utilizing the administrative law process had spread 
through 9 executive departments and 18 independent agencies. ey 
included the Social Security Board, the Food and Drug Administra- 
tion, the Packers and Stockyards Administration, the Veterans’ Ad- 
ministration, the Federal Power Commission, the Commodity Ex- 
change Administration, the Bureau of Internal Revenue, the Federal 
Reserve System, the Federal Trade Commission, the Interstate Com- 
merce Commission, the Federal Deposit Insurance Corporation, Pass- 

ort Division of the State Department, Inspection Division of the 
ost Office Department, Division of Public Contracts of the De- 
artment of Labor, Bureau of Immigration and Naturalization of the 
Departenent of Justice, the Grazing Service of the Department of 





2 Interstate Commerce Commission Act of February 4, 1887, 24 Stat. 379, 383; 49 
0. 8. C. 1-22. 
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the Interior, the Railroad Retirement Board, the National Labor Rela- 
tions Board, the Securities and Exchange Commission, the United 
States Employees Compensation Commission, the Federal Communi- 
cations Commission, and the Civil Aeronautics Board. 

In fact, the Code of Federal Regulations for 1940 listed 111 depart- 
ments, bureaus, divisions, and independent agencies issuing rules and 


; neeres dealing with almost every phase of human activity. 


ile those that were within the different departments of the exec- 
utive branch of the Government acted to administer and enforce cer- 
tain Federal Jaws, many of those that were independent of the exec- 
utive branch, such as the Interstate Commerce Commission, the Federal 
Trade Commission, and the Federal Power Commission, were en- 
trusted by the Congress, under delegated powers, to implement legisla- 
tion through the performance of semilegislative functions. They op- 
erated under a mandate to further the declared public policy by breath- 
ing life into and guiding the legislative enactments. 
hus, developed administrative law processes dealing with taxes, 


customs, old-age assistance, pensions, money to be lent, subsidiaries, 


unemployment compensation, public assistance, grazing permits, pat- 
ents, cop rights, licenses for waterpower developments, the determi- 
nation of whether certain practices fell within the limitations of the 
phrase “unfair methods of competition,” and a host of other actions 


of vital importance to the everyday life of all Americans, 


The additional agencies were modeled generally after the Inter- 


‘state Commerce Commission. They were conceived and organized 


as arms of the legislative branch independent of the executive. 

In order to assure that they would remain independent and free 
from peers: control, the creating legislative enactments provide 
that they shall be nonpartisan and that the members shall not be 
subject to removal from office except for statutory causes. For exam- 
ple, five members constitute the membership of the Federal Trade 

ommission. The law provides that not more than three shall be 
appointed from the same political party. Each member is appointed 
for a term of 7 years. The terms of the five members are staggered 
so that a continuity in the membership of the agency is assured. The 
law also provides that no member shall be removed except for the 
causes enumerated in the statute, namely, “inefficiency, neglect of duty, 
or malfeasance in office.” 

The constitutional and statutory concepts regarding the independ- 
ence of such commissions and agencies have been affirmed by the Su- 
preme Court of the United States in a number of cases. Perhaps 
the most important of those cases is that of Humphrey’s Executor v. 
U.S. (295 U. S. 602). That case arose after the President of the 
United States removed the late William H. Humphrey from his posi- 
tion as a member of the Federal Trade Commission in 1933. In that 
instance the President gave as his reason for the removal that— 
the aims and purposes of the administration with respect to the work of the 
Commission can be carried out. most effectively with personnel of my own 
selection. 

The Supreme Court held that the President of the United States 
was without authority to effect such removal without statutory cause. 
In reaching its decision the Court reviewed both the legislative history 


-and the constitutional concepts underlying the establishment of the 
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Federal Trade Commission and similar independent regulatery com- 
missions and agencies. In that connection the Court pointed up and 
stressed the necessity of keeping such commissions and agencies inde- 
pendent and free from political influence if they are to serve the 
purposes for which they were established, namely, to implement the 
legislative enactments in the field of interstate commerce.’ 

The Federal regulatory commissions not only achieved a place of 
importance by virtue of their responsibilities and duties in matters 
made subject to their jurisdiction, but also because of the growing 
volume of the work they have handled and the growing significance 
of their success in the discharge of their responsibilities and duties." 


Feperart Reeciarory ComwissioNs AND AGENCIES CRITICIZED AND 
ATTACKED 


The system and the work of the Federal regulatory commissions and 
agencies came under attack as the importance and volume of their work 
increased. The very fact of their success in their important work 
brought adverse criticism from those against whom success was re- 
corded. Representatives of those who had lost in tilts with Federal 
regulatory commissions were soon taking shots at the successful agency 
in particular and the system of the administrative process in weneral. 

The vast and varied responsibilities and duties of the Federal Trade 
Commission include investigations and proceedings against unfair 
methods of competition and unfair acts and practices in common. 
In the discharge of those responsibilities and duties the FTC soon 
after it was established during the administration of President Wood- 
row Wilson, commenced an investigation of the practice of large steel 
producers charging higher prices to some of its customers than it 
charges other customers. It was found that the United States Steel 
Corp. was using a pricing system that came to be known as the “Pitts- 
burgh Plus” system of pricing.” 

At that time the United States Steel Corp. owned and operated 
steel plants at Pittsburgh, Pa.; Chicago, Ill.; and Duluth,Minn, Un- 
der the Pittsburgh Plus system of pricing, the customers of the United 


18 Tn its opinion in the case of Humphrey's Hxecutor vy. U. 8, (295 U. S. 602) the Supreme 
Court of the United States meticulously outlined and delineated the jurisdiction of the 
Federal Trade Commission apart from the jurisdiction of the executive branch of the 
Jovernment. In its reference to the FTC the Court said: 

“It is charged with the enforcement of no policy except the policy of the law. Its duties 
are neither political nor executive, but predominantly quasi-judicial and quasi-legishative. 

ee Federal Trade Commission is an administrative body created by Congress to carry 
into effect legislative policies embodied in the statute in accordance with the legislative 
sti adnan i therein prescribed, and to perform other specified duties as a legislative or as 
a judicial aid. Such a body cannot in any proper sense be characterized as an arm or an 
eye of the exeeutive. Tts duties are performed without executive leave and, in the con- 
templation of the statute, must be free from executive control. 

. ot + & * a * 

“The debates in both Houses demonstrated that the prevailing view was that the Com- 
mission was not to be ‘subject to anybody in the Government but * * * only to the people 
of the United States’: free from ‘political domination or control’ or the ‘probability or pos- 
sibility of such a thing’: to be ‘separate and apart from any existing department of the 
Government——not subject to the orders of the President.’ 

= = * x oo te * 

“The fundamental necessity of maintaining each of the three general departments of 
Government entirely free from the control or coercive influence, direct or indirect, of 
either of the others, has often been stressed and is hardly open to serious question. So 
much is implied in the very fact of the separation of the powers of these departments by 
the Constitution : and in the rule which recognizes their essential coequality. The sound 
apolication of a principle that makes one master in his own -heuse precludes him from 
imposing his control in the house of another who is master there.” 

hivol Report of the Attorney General's Committee on Adininistrative Precedure, 
Appendix F, entitled “The Volume of Business of Administrative Agencies,” pp. 314-326. 
PTC Docket No. 760 in the Matter of U. 8. Steel Corporation et al. 




















ul 


PROBLEMS OF SMALL BUSINESS 11 


States Steel Corp. located in Minnesota and taking delivery from the 
United States Steel Corp. plant in that State, nevertheless meurred 
delivered costs on their purchases equal to the sum of the Pittsburgh 
base price plus an amount equal to the freight from Pittsburgh te 
destination. Thus the system required a customer in Minnesota, who 
bought wire fencing for farms or wire nails for the building of farm 
shelters, which were shipped to him in Minneapolis from the United 
States Steel plant in Duluth, Minn., to pay a freight charge thereon 
the same as if they had been shipped to him from Pittsburgh, Pa. 
The charging of that larger unearned amount of freight became known 
as the charging of “phantom freight.” The customers who were for- 
tunate enough to be located at or near Pittsburgh, in their purchase of 
goods of like grade and quality, mcurred a substantially smaller de- 
livered cost. In view of those circumstances, the FTC alleged and 
found in the Pittsburgh Plus case that the United States Steel Cor 'p. 

was discriminating in price in violation of the Federal Trade Commis- 
sion Act and the C layton Act, through the use of the Pittsburgh Plus 
pricing system and im part by virtue of chargmg the customers in 
Minnesota higher prices than it was charging customers in other Jo- 
cations for goods of like grade and quality. 

The FTC acted to stop that discriminatory practice of the United 
States Steel Corp. In that connection the FTC made findings to the 
effect that under the Pittsburgh Plus pricing system, the phantom or 
emergency freight paid by the farmers im only 11 of the Middle 
Western States amounted to as much as $30 million annually. The 
Commission, therefore, ordered that practice stopped.'* 

In April 1937, the United States Attorney General in reporting to 
the President on an extensive investigation concerning the use of basing 
point systems in the steel and other heavy goods basic industries 
recommended that complaints regarding the use of such systems be 
referred to the FTC. In that connection the Attorney General stated : 

The administrative and quasi-judicial remedies in the hands of the Federal 
Trade Commission may be better adapted to the control of the subject matter 
of this particular complaint than action by the Department of Justice * * *. 
It appears therefore that a problem is presented which can be more satisfactorily 
investigated and dealt with through the more flexible remedies of the Federal 
Trade Commission." 

Therefore, the Federal Trade Commission instituted proceedings 
challenging the legality of basing point systems as used by all of the 
principal producers of cement “ and the principal producers of steel.'” 

The Commission moved through the arduous task of litigating those 
cases. It found that the pricing systems involved, in fact, substan- 
tially lessened competition and tended to: create monopolies, and 
therefore were unfair as a matter of Jaw. At the conclusion of its 
preceeding against the Cement Institute, the Commission issued an 
order commanding the defendants in that case to stop fixing prices 
on cement and to stop discriminating in prices charged for cement 
by agreement through the use of a basing point system of pricing. 


1% Record of hearings on Price Discrimination before the Select Committee on Small 
ma’ ee of Representatives, November 17, 1955, p. 830. 
d. at p 
1% FTC ceruet No. 3167 in the matter of the Cement Institute et al. Complaint issued 


July 2.1937 
vPL C Docket No. 5508 in the matter of Ameriean Iron and Steel Ineatitute et al. 
Ceidipintin issued August 14, 1947. 


&3887—56——2 
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The Supreme Court of the United States affirmed that order of the 
FTC during April 1948.” 

In the meantime, the Commission was proceeding against other 
alleged combinations in restraint of trade which involved the use of 
similar practices. 

During the period of time that the FTC was engaged in its work 
against unfair methods of competition and unfair acts and practices 
in commerce and was succeeding in that work as has been indicated, 
other Federal regulatory commissions were likewise moving forward 
in their work to protect the public interest. Court decisions upheld 
actions which had been undertaken by such agencies as the Federal 
Power Commission, the Federal Communications Commission, the 
Civil Aeronautics Board, and the Securities and ‘Exchange Com- 
mission. 

The increasing success of the Federal regulatory agencies in their 
work to protect the public interest brought an increase in the tempo 
of the attacks upon the agencies and upon the administrative law 
process. In the beginning the adverse criticism was leveled at the 
concept of administrative law as being the root of all of the trouble 
stirred up by the Federal regulatory commissions. 

Therefore, there began a concerted attack on the system of admin- 
istrative law. That turned out to be a long fight. It spread to many 
fronts. With the passage of time, the representatives of regulated 
industries enlisted the aid of their attorneys to help them carry on the 
fight. Some of the attorneys involved held memberships in the leading 
and highly respected bar associations. Some of the attorneys who 
moved to carry this fight for their clients against the administrative 
law process utilized their positions as members of highly respected bar 
associations to push the fight against administrative law in the bar 
associations. Finally they became successful in even persuading com- 
mittees of the American Bar Association to join the fight on the ad- 
ministrative law process. That was done to the extent that a special 
committee on administrative law of the American Bar Association 
originally drafted a proposal for legislation providing for a dismem- 
berment of the administrative law process in the Federal regulatory 
commissions and agencies. From that vantage point the critics of 
the administrative law agencies were able to get the ear of Members 
of the Congress. Carefully and painstakingly they argued their case 
against administrative law. The administrative law process was 
damned as un-American. As a result they secured introduction of a 
bill which incorporated the legislative proposals drafted by the special 
committee on administrative law of the American Bar Association. 
That bill took the form of S. 915 in the 76th Congress (1939). It 
became known as the Walter-Logan bill. It failed to become law. 
However, another one based on the recommendations of the American 
Bar Association and of the same general import was introduced in 
June 1944.72 

Out of all those proposals a new bill emerged in the 80th Congress. 
It became known as g 7. It passed and became law in 1946. It is 
known and cited as the Administrative Procedure Act. In the form 


333 U. S. 683. 

21 See §. 2030 of the 78th Cong. See also H. R. 673, 816, 4314, 5081, and 5237. There 
likewise had been introduced in the 77th Cong., similar bills; namely, S. 674, 675, 918, 
and H. R. 3871, 80th Cong., 2d sess. (1948), known as the O’Hara bill. 
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in which it passed and was enacted into law, S. 7 was not made subject 
to any hearings in the Senate, although hearings were held on pro- 
posals for similar legislation in prior years. ‘The hearings on 5S. 7 
in the 80th Congress in the form in which it became law included 
testimony from two members of the American Bar Association. No 
representatives of the general public were heard. A representative 
from one of the Federal regulatory commissions, namely, the Inter- 
state Commerce Commission, was heard. The testimony of that wit- 
ness seriously objected to the judicialized administration of the various 
laws provided for by 8.7. To the very conclusion of the consideration 
of 8S. 7 by the 80th Congress, members of the public and representa- 
tives of certain Government agencies continued their requests to be 
heard on the provisions of the bill. 

Many changes were introduced after the hearings had been con- 
cluded and before the bill was voted on in the Congress, but no hear- 
ings were held at all on the bill in its final form. Nevertheless, at 
the strong urging of representatives of a number of industries which 
had been subject to regulation by the various agencies, the bill was 
enacted into law during June 1946. 

Quickly it was hailed as a victory over the administrative law 
process. In the New York Times of Sunday, July 21, 1946, section 
3, page 1, is an article by John P. Callahan entitled “Industries Hail 
Curb on Agencies.” The following is quoted from that article: 

Utility, rail, and numerous other industries * * * are celebrating the recent 
passage of the Administrative Procedure Act * * *. When the * * * bill became 
law last month, corporation counsel and company officials looked back on more 
than 10 years of continuous effort * * * to remove the “onerous” problems that 
beset companies appearing before these agencies * * *. Passage of the bill was 
considered a major victory for the American Bar Association, sponsor for the 
measure. 

Of course the critics of the administrative law process of the Fed- 
eral regulatory commissions and agencies did not secure in the enact- 
ment of the Administrative Procedure Act the destruction of the 
Federal regulatory agencies and commissions that had been sought in 
a number of proposals which had been advanced. For example, it 
had been propose that there be provided for in the law “a separation 
of functions” in the administrative law process. The critics argued 
that under our system of government the legislator, and the legislator 
alone, should make the law. They abhorred the fact that the Inter- 
state Commerce Commission performs semilegislative functions in 
implementing laws passed by the Congress. Likewise they criticized 
the administrative law process, because it provides for an adminis- 
trator to make decisions also in dealing with those respecting whom 
the law is administered. The critics argued against an administrator 
making any decisions in such situations. In other words, their argu- 
ment was to the effect that the Railroad Retirement Board, for exam- 
ple, should not set itself up as a judge in disposing of claims of certain 
pensioners. They argued that it was all right for such a Board to 
pay out a pension in accordance with the laws passed by the Congress 
and in the precise amounts determined by the judges of courts. They 
argued that the decision in determining the amount to be paid should 
be separated from the administrative action in making the payment. 
The arguments ignored the complexities and great volume of work 
involved in administrative law as carried on by the various agencies. 
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The volume of cases arising under certain laws is very great.2?_ The 
Veterans’ Administration, the Railroad Retirement Board, the United 
States Employees Compensation Commission, for example, each ad- 
judicates many thousands of comparatively small claims annually. 
The Veterans’ Administration alone makes determination in hundreds 
of thousands of cases each year and the Social Security Board in 
even larger numbers each year. Would it be in the public interest to 
have all of these judgments entered by judges of the courts? 

The most striking fact that the critics of the Federal regulatory 
agencies and commissions found themselves up against was that for 
many years Congress had been setting up administrative agencies in 
apparent so-called disregard of the attempt to separate powers as 
interpreted by the critics of the administrative law process. More- 
over, the courts have never held legislation combining the function 
of the administrative law process to be in violation of the constitu- 
tional requirements of due process. Therefore, it is understandable 
why Congress when it passed the Administrative Procedure Act in 
1946 did net dismember the Federal regulatory commissions and 
agencies, as had been urged. It limited its imposition of restrictions 
on those commissions and agencies to requirements that the com- 
missions establish detailed sets of rules of practice, and then adhere 
to such rules meticulously. 

The failure of the efforts to dismember the Federal regulatory com- 
missions and agencies only applied the brakes and did not halt the 
attacks on those agencies. When the move for dismemberment failed, 
the burning questions became—who shall control these agencies! It 
became clear that the opponents and critics of the Federal regula- 
tory commissions and agencies did not wish them to remain inde- 
pendent and subject only | to the control of the Congress of the United 
States, the members of, which represent the people directly, 

The attacks on the Federal regulatory commissions and agencies 
encompassed attacks on the laws they were administering and enfore- 
ing. It is not strange that for the most part those attacks came from 
representatives of inter ests which had been made the subject of pro- 
ceedings by the agencies. An informative record of how that attack 
was carried on against the FTC and the laws it administers appears 
ina report by P rof. Earl Latham, of Amherst Colles, Amherst. Mass., 
entitled “The Politics of Basing-Point Legislation.” That article ap- 
peared in the spring 1950 issue : of Law and C ontemporary Problems, 
Duke University. It has been reprinted in the record of hearings on 
Price Discrimination before the Select Committee on Small Business. 
House of Representatives, 84th Congress, November 4, 1955 (pp. d41- 
579). That article and the record of the testimony (pp. 113-124 and 
474-496) before the Select Committee on Small Business, House of 
Representatives, presented a showing of some of the lobbying effort. 
that was expended by persons who were directly employed, or other- 
wise represented steel interests, in the attack on laws administered by 
the FTC. However, in most instances the critics in leading their 
attacks on the agencies through writings in legal publications and in 





Final Report of the Attorney General's Committee on Administrative Procedure, 
appendix F, entitled “The Volume of Business of Administrative Agencies,” pp. 814-826. 
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speeches failed to disclose the fact that they were involved as repre- 
sentatives of interests against whom the agencies were proceeding. ” 

William Simon, Esq., of Chicago, Ill., and Washington, D. C., who 
has represented a number of parties involved in proceedings by the 
Federal Trade Commission, has perhaps been the sharpest critic of 
that agency. He had advocated a complete dismemberment of the 
agency with a removal of all of its powers and authority to proceed 
against practices which lessen competition and tend to create mo- 
nopoly.* 

Leaders in the steel industry sought to build public opinion against 
the Federal Trade Commission and to assure legalization of the steel 
industry’s traditional pricing methods, even those which had been 
held to be unlawful.* 

Their advocacy of legislation to legalize the steel industry’s basing 
point pricing systems resulted in the establishment of an “advisory 
council” which was supposed to advise Congress on what to do about 
the problem.” 

Many of the members of that “advisory council” were representa- 
tives of parties against whom proceedings had been prosecuted by 
the Federal Trade Commission.” 

Coupled with those efforts was a plan to propagandize and preju- 
dice the public against the Federal Trade Commission, the law it ad- 
ministers, and the administrative law process.” 

Attorneys who were representing parties in proceedings then pend- 
ing at the Federal Trade Commission and involving allegations that 
the delivered pricing practices involved in those proceedings were 
unlawful drew up a “blueprint” for thus propagandizing the public. 
That “blueprint” provided for an elaborate program to mold public 
opinion.” 


See The Attack Upon Delivered Price Systems, by Hilder, 14 George Washington Law 
Review, 3¥7 (1¥4ti) ; she implied Conspiracy Voctrine and Delivered Pricing, by Kittelle 
and Lamb, 15 Law and Contemporary Problems, 227 (1950); and Federal Antitrust 
Legislation by 8. Chesterfield Oppenheim, Michigun Law Review, June 1952, p. 1168. 

* See The Case Against the Federal Trade Commission, by Simon, 19 University of 
Chicago Law Review, 297 (1951). See also The Antitrust Laws from the Viewpoint of 
a Private Practitioner, by Van Cise, Practicing Law Institute (1949). 

* Record of hearings on Price Discrimination before the Select Committee on Small 
Business, House of Representatives, October 31, 1955, pp. 36-37. 

“id. at p. 37. 

# Id. at pp. 37-49. 

*Id. at pp. 474-406. 

2 See the text of the entire “blueprint,” Record of hearings on Price Discrimination 
befare the Select Committee on Sma Business, House of Representatives, November 4, 
1955, p. 478—496, some portions of which are quoted.as follows : 

“(d) Public relations._-The keystone of the entire program is adequate, well-planned, 
and well-executed public relations, not only with the general public but with all organized 
groups representing segments of the public such as individual businessmen, business organi- 
zations, labor organizations, agricultural groups, consumer groups, professional groups, and 
regional interest.” Pp. 38-47. 

oh a * ~ ~~ > . 

“(b) Change in administration.—tThe thought is frequently expressed that a Republican 
administration will reverse the Federal Trade Commission's attitude toward delivered 
pricing. To those who know Washington and the political attitudes of bureaucracy, that 
is wisnful thinking. In the first place, the Federal Trade Commission is an independent 
und supposedly bipartisan body. Not more than 3 of its 5 members can be of the same 
political party, and its staff attorneys (from whom the real impetus of the attack on 
delivered pricing comes) are nonpolitical civil-serviee employees. Secondly, the Com 
mission has thus far successfully detended its attack on delivered pricing as an attack 
on monopoly, price fixing, and other garden-variety violations of the antitrust laws. The 
antitrust laws are nonpartisan sacred cows which both political parties are bound to 
enforce, and while the last Republican administration let such enforcement fall into 
desuetude, the next one will be under too much pressure from labor and other similar 
interests to be able to do so even if it wishes. 

“(c) Changes in Federal Trade Commission.—Three of the Federal ‘Trade Commissioners 
(Ayres, Davis, and Ferguson) are quite old, and the term of one (Ferguson) expires in 
September 1948. However, it is naive to suppose that a change in the membership of 
that body would be likely to produce both a complete reversal of past thinking and an 
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By this time a number of the critics of the administrative law process 
and of the laws entrusted to the Federal regulatory commissions and 
agencies apparently considered that the attacks on the Commission 
and the laws entrusted to them were gaining popular support. New 
critics popped up. Some appeared in unexpected quarters. They 
included members of the bar who through such writings and speeches 
undoubtedly became better known to would-be clients.*® Also in- 
cluded was Hon. Lowell B. Mason, 1 of the 2 Republican members of 
the FTC. He spoke frequently and before many groups of business- 
men.*? In one of his speeches Commissioner Mason urged his audi- 
ence to seek advice from those who were openly attacking the Federal 
Trade Commission. In that connection he recommended the advice of 
William Simon, Esq., of Chicago, Il., and Washington, D. C.°? 

In his attacks on the administrative law process and on the Federal 
regulatory commissions and agencies, Commissioner Mason alleged 
that the system raised questions as to whether we are ready “to throw 
out the window our judicial traditions inherited from our forefathers 
which held all men innocent until proven guilty.” ** 

He likened the administrative law process at the Federal Trade 
Commission to the system applicable in Soviet Russia, and asserted 
that he was unable to state whether we acquired the system from Rus- 
sia or Russia acquired the system from America.** 

Remarks appearing in a number of his speeches obviously were cal- 
culated to arouse businessmen against the Federal Trade Commission, 


ability gracefully to extricate the Commission from the policy to which the present mem- 
bership has so irrevocably committed it. Particularly is this so when virtually the entire 
civil-service legal staff of the agency has been imbued with the theory that delivered 
pricing is inherently bad. At best any change of attitude on the Commission's part would 
be painfully slow. 


a = . * + * . 


“PD. PUBLIC RELATIONS 


“The term ‘public relations’ is used here in its broadest possible sense. It includes 
relations not only with the general public but also with all organized groups representing 
segments of the public, such as farmers, labor, consumers, students, professional groups, 
and perhaps most important of all, business itself in all of its branches. Adequate, well- 
planned, and weil-executed public relations is the keystone of the entire program for with- 
out it the most effective witnesses and the most cordial relations with Congress and 
other branches of the Government could accomplish little. 

“The public-relations program must, of course, direct itself at each specific group in 
terms of that group’s particular interests and problems. ‘There is no simple or exhaustive 
method of classifying the various groups and interests at which public relations should 
be directed, but the following will indicate generally what broad eategories should be 
covered and in which manner. 

= ” 2 a . e o 


In addition to members of the groups listed above there is the general public. Most mem- 
bers of this group, if they have heard of delivered-price selling, have been led to think it 
is evil. Efforts should be made to neutralize opposition from the public at large, both on 
a national and local scale through publications and also in terms of the constituencies of 
the individual Senators and Representatives. General interest in the problem can be 
stirred up by articles in popular publications, the furnishing of editorial material and 
feature stories to newspapers, institutional advertising, encouragement of delivered pricing 
as a subject of debate in high schools and colleges, radio programs, and a speakers’ bureau 
which would supply qualified speakers for organization lunches, and so forth.” 

so a If You Are in Business You Are Probably Guilty, by Burns, 28 Barron’s Weekly, 
5 (1948). 

%1 See Let’s Stop Kicking Business Around, by Mason, the American Magazine, May 1948, 
p. 21. See alse the record of his speech before the American Hardware Manufacturers’ 
Association, Atlantic City, Oct ber 19, 1948, and his speech before the American Steel 
Warehouse Association, Inc., April 27, 1950, entitled “Give Business the Job Instead of 
the Works.” 

% See Let's Stop Kicking Business Around, by Mason, before the American Hardware 
Manufacturers’ Association, Atlantic City, October 19, 1948, p. 5. 

8 Id. at p. 11. 

% See Give Business the Job Instead of the Works, by Mason, before the American Steel 
Warehouse Association, Inc., April 27, 1950, p. 5. 





PROBLEMS OF SMALL BUSINESS 17 


the laws it administers in particular, and against the administrative 
law process in general. On one occasion he stated to businessmen : 


I warn you that Government has plenty of trigger-happy bureaucrats who still 
today would sooner sue a businessman than eat.” 


On another occasion, before the New York State Bar Association, 
Commissioner Mason praised the then current movement to centralize 
more authority and power in the office of the Chairman and he ad- 
vocated the taking away from other Commissioners of a number of 
responsibilities and duties which had been entrusted to them.” 

The argument against the Federal regulatory commissions and 
agencies was continued. It was argued that it constituted a veritable 
“fourth branch of the Federal Government.” The argument was in- 
creasing that these commissions and agencies should not remain in- 
dependent, but that their administrative functions should be trans- 
ferred to some Government department, or at least. be made subject to 
the control of a chief administrator in each agency who would be under 
the control of the Chief Executive in some measure. 

The noise from the beating of the drums spreading that criticism 
was too deafening to resist. Therefore, in 1947, there was organized 
and appointed “The Commission on Organization of the Executive 
Branch of the Government.” 7 

Ex-President Herbert Hoover was made Chairman of that Com- 
mission. Therefore, it became known popularly as the Hoover Com- 
mission. On March 3, 1949, Mr. Hoover submitted a Report on the 
Organization of the Independent Regulatory Commissions and trans- 
mitted therewith a report by a task force of his Commission on the 
same subject. The task force report thus transmitted by Ex-President 
Hoover recommended some very significant changes which were 
designed to affect the administration of business in the Federal regula- 
tory agencies and commissions. From that report is quoted the 
following: 

We recommend that the chairman of each commission should be designated 
from among the members by the President and should serve as chairman at his 
pleasure. This proposal is closely related to our recommendation, discussed in 
the next chapter, that the chairman should be recognized as the administrative 
head of the agency. 

Designation by the President provides an acceptable channel of communica- 
tion between the commission and the President * * *. 

The second important advantage of Presidential designation is that it assists 
in achieving the objective of improving the internal administration of the 
commissions. 

* * * As explained * * * our recommendation is not intended to deprive the 
other members of fully equal participation in the making of policies and sub- 
stantive decisions of the agency. It is only designed to center the administration 
in one member, responsible to the commission, to relieve the other members of 
these duties, and to assure effective supervision essential for expeditious handling 
of cases and orderly dispatch of business. 

* * * the members will seldom voluntarily delegate to the chairman or any 
other official, for a substantial period, the necessary authority to perform these 
essential duties. On the contrary, where the members select the chairman, he 
is ordinarily little more than a presiding officer without any real administrative 
role. This is the case in the Interstate Commerce Commission and the Federal 
Trade Commission, where the office rotates annually. It is also true in the 


See speech by Mason before representatives of the fine and wrapping paper dis- 
tributing industry, Waldorf-Astoria Hotel, New York City, April 5, 1948, p. 6. 

%° See speech by Mason before the section on antitrust law of the New York State Bar 
Association, January 25, 1950, pp. 9-11. 

% Public Law 162, 80th Cong., approved July 7, 1947. 
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Federal Power Commission, where the chairman serves out his term as chair- 
man. In the Securities and Exchange Commission, the chairman was clearly 
the administrative head in the early years, when the members usually followed 
Presidential wishes, in selecting him, but more recently there has apparently 
been some decline in his position. 

Even when the President names the chairman, he is not always accepted as 
the administrative head of the agency. But generally speaking, he does occupy 
a stronger position in this respect and is usually able to take more responsibility, 
especially if it is clear that he enjoys Presidential support. * * ** 

Subsequently there was enacted a law providing for a reorganiza- 
tion of the agencies of the Government.* 

By the terms of that law the President of the United States was 
empowered to reorganize, consolidate, or shift from one agency to 
another offices and functions of the Federal Government. It was also 
provided that in the exercise of that power the President, in making 
any changes in the organization of Government provided for by prier 
legislation, would submit his plan of reorganization to the Congress, 
and that the plan would be ee as lawful and effective unless 
rejected by the House or the Senate, or both, within a period of 60 
days. 

Pursuant to the provisions of the Reorganization Act of June 20, 
1947, the President on March 13, 1950, submitted to Congress plans 
providing for reorganization of the Interstate Commerce Commis- 
sion, Federal Power Commission, Federal Trade Commission, Federal 
Communications Commission, Securities and Exchange Commission, 
Civil Aeronautics Board and the National Labor Relations Board. 
Those plans provided for a reorganization of those agencies in keep- 
ing with the recommendations which had been made by the Hoover 
Commission regarding the appointment of a permanent chairman of 
each by the President. 

The President made it clear in his message to the Congress that the 
principal objectives of the plans were not original with him but 

resulted from the Hoover Commission recommendations.” In that 
connection, the President stated : 

The designation of all chairmen by the President follows out the general con- 
cept of the Commission on Reorganization [Hoover Commission] for providing 
clearer lines of management responsibility in the erecutive branch. [Emphasis 
supplied. ] 

$y that time the original concept that these Federal regulatory 
agencies and commissions were arms of the Congress had been forgot- 
ten. The Hoover Commission had so thoroughly regarded and treated 
them as objects that should be made subject to the control of the Chief 
Executive, and had repeated the statement of the need as the Hoover 
Commission saw it for a single control in the Chief Executive over all 
of these agencies, that no one seemed to remember that they were crea- 
tures and arms of the Congress. For example, the President in pre- 
senting his plans for reorganizing these commissions and agencies 
stated that the plans sroposed a bold approach to the ‘ ‘problem of 
delineating sana for authority for the management of the 
executive branch.” | Emphasis supplied. 

Furthermore, it was made clear that the object of the proposed reor- 
ganization of these commissions was not only to provide greater efli- 


% Hoover Commission Task Foree Report on Regulatory Commissions, pp. 31-35. 
*® Reorganization Act of June 20, 1949, 63 Stat. 203, 5 U. §. C. 183 Z- ? 
“ Hearings before the Senate Committee ua _ Executive Expenditures in the Bxeeutive 
Department, Sist Cong., 2d sess., on S. Res. 8, 254, 255, 256, pp. 3-4 (1950). 





PROBLEMS OF SMALL BUSINESS 19 


ciency but also to “enable the President to obtain a sympathetic hearing 
of broader consideration of national policy which he feels the Com- 
mission should take into account.” * 

In addition to the appointment of a permanent chairman by the 
President for each of the agencies, the plans for reorganization which 
were submitted also provided for a transfer of certain functions from 
the agencies to the doairaoutt in each of the agencies. The functions 
transferred to the chairman included the appointment and supervision 
of personnel, distribution of business among persoumel and adminis- 
trative units of the agency, and the use and expenditure of funds. 
However, the plans, as had been indicated in the Hoover Commission 
reports, apparently sought to provide reservation of authority to the 
commissions over general policies and certain major personnel appoint- 
ments. The extent to which the provisions of the plans and their 
reservations could be, and were, reconciled, are dealt with to a consider- 
able extent in the later sections of this report. 

At this point, it is sufficient to observe that the recommendations of 
the Hoover Commission, and plans based thereon, provided for woe- 
fully confusing legislation. With respect to personnel, expenditure of 
funds, and the direction of staff bite: certzin questions of vital im- 
portance arose at the outset. On the one hand, the question was pre- 
sented concerning the point at which the Commission may by genera] 
policy determination superimpose its will, and on the other hand, the 
question was presented concerning the point at which the authority 
of the chairman is paramount. 

In any event it is now clear that the coupling of a large amount of 
administrative control in the chairman, with the grant to the President 
of power to name the chairman, paved the way for the President, or 
his administration, to bring political or other pressure upon these 
commissions, and thereby interfere with their independence and their 
wbility to act as an arm of the Congress. Whether, and to what 
extent, the opportunities, thus made for the using of political pressures 
on these agencies, have been used, are subjects for further discussion 
in Jater sections of this report. 

In view of the confusing situations provided for in the Hoover 
Commission recommendations and in the reorganization plans based 
on those recommendations as noted in the foregoing discussions, one 
would naturally raise a question regarding the apparent ease with 
which the reorganizations of the Federal regulatory agencies and com- 
missions were effected. It is believed that a portion of the discussion 
in the earlier sections of this report about how some of the regulated 
industries have sought to curb the work of these regulatory agencies 
will serve to answer in part that question. 

The criticisms which were leveled at the agencies contending that 
litigants could not secure a fair hearing and a number of other con- 
tentions of similar import all wrapped up in a single piece of propa- 
ganda, served to prejudice public opinion and the minds of high public 
officials against the Federal regulatory commissions and agencies. 
Since the Vice President and the Speaker of the House, in the first 
place, had appointed two-thirds of the members of the Hoover Com- 
mission, they naturally were inclined to give the findings of that 


“(Task Force on Regulatory Commissions, — N, prepared for the Commission on 
Organization of the Executive Branch of the Government, January 1949, p. 22. 
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Commission considerable weight. That fact and the fact that the 
minds of high public officials had been prepcces against Federal 
regulatory commissions and agencies helped prepare an ever busy 
Congress for the approval of the recommendations of Mr. Hoover 
and his associates. 

One committee of the Congress, the Senate Committee on Interstate 
and Foreign Commerce, which normally handles legislation pertaining 
to the reorganization of these commissions, did take time from its busy 
schedule to study the proposals for the reorganization of the com- 
missions. Therefore, the chairman of that committee, Senator Edwin 
C. Johnson, of Colorado, and his colleagues who were members of 
the committee had an opportunity to secure a better understanding 
of the significance of the proposals for the reorganization of these 
commissions than did other members of the Senate and the House. 
Consequently, Senator Johnson introduced resolutions for disapproval 
of the proposals for reorganizing the Interstate Commerce Commis- 
sion, the Federal Power Commission, and the Federal Trade Com- 
mission. His opposition to the plans was based upon his contention 
that they provided for an invasion of the functions of these arms of 
Congress and for a departure from “long-established congressional 
policy that regulatory agencies must be independent and directly 
responsible to Congress.” * 

Some of the interests concerned with the Interstate Commerce Com- 
mission regulations, including representatives of some shippers, rail- 
roads, truckers, their employees, and members of the Association of 
Interstate Commerce Commission Practitioners, representatives of the 
Federal Communications Commission Bar Association, and the Na- 
tional Association of Broadcasters, joined with Senator Johnson in 
opposing the proposed plans for reorganization of the Federal 
regulatory agencies and commissions. 

Followmg that opposition, the Senate disapproved the proposed 
dlans for reorganizing the Interstate Commerce Commission and the 

ederal Communications Commission. But the plans which had 
been proposed for the Federal Trade Commission, the Federal Power 
Commission, the Securities and Exchange Commission, and the Civil 
Aeronautics Board became effective. Thereupon, those agencies lost 
the independence they had enjoyed in the selection of Chairmen from 
among their members and in exercising control over administrative 
functions of their respective agencies. 

The Interstate Commerce Commission continues independent of 
the. Chief Executive in the selection of its Chairman. It chooses 
its Chairman and has control over its internal organization and the 
administration of its functions. Toa lesser extent, the Federal Com- 
munications Commission has similarly escaped the fate that befell the 
Federal Trade Commission, the Federal Power Commission, the 
Securities and Exchange Commission and the Civil Aeronautics 
Board. 

However, due to the fact that in the law creating the Federal Com- 
munications Commission there was a provision for the appointment 
of the Chairman by the President, it today appears to be subject to the 
control of the Chief Executive to that extent. The extent to which 


“ Hearings before the Senate Committee on Expenditures in the Executive Departments, 
8ist Cong., 2d sess. (1950), S. Res. 253, 254, 255, and 256, pp. 13-17. 
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certain of the interests, supposed to be regulated by the Federal Com- 
munications Commission, exercised influence over it will be discussed 
in later sections of this report. 


REORGANIZATION OF FEDERAL REGULATORY COMMISSIONS AS PROVIDED 
FOR IN RECOMMENDATIONS OF THE Hoover COMMISSION 


This section of our report will deal with reorganizations which were 
effected in the Federal Trade Commission, the Federal Power Com- 
mission, the Securities and Exchange Commission, and the Civil Aero- 
nautics Board in accordance with recommendations contained in re- 
ports which were made by the Hoover Commission. These reorgani- 
zations placed great power in the hands of the Chairmen of these Com- 
missions. It must be borne in mind that the Chairman of each of 
these Commissions and Board is appointed by the Chief Executive 
and is removable from the office of chairman at the pleasure of the 
Chief Executive. 

The reorganization of the Federal Trade Commission was effected, 
as provided for in the recommendations of the Hoover Commission, 
through Reorganization Plan No, 8.“ 

This reorganization plan was made effective May 24,1950. Section 
3 of the plan is quoted as follows: 


The functions of the Commission with respect to choosing a chairman from 
among the membership of the Commission are hereby transferred to the Presi- 
dent. 


And sections 1 and 2 of the plan transferred from the Commission 
to the Chairman the functions, as follows: 


Section 1. Transfer of functions to the Chairman.—(a) Subject to the pro- 
visions of subsection (b) of this section, there are hereby transferred from the 
Federal Trade Commission, hereinafter referred to as the Commission, to the 
Chairman of the Commission, hereinafter referred to as the Chairman, the 
executive and administrative functions of the Commission, including functions 
of the Commission with respect to (1) the appointment and supervision of 
personnel employed under the Commission, (2) the distribution of business 
among such personnel and among administrative units of the Commission, and 
(3) the use and expenditure of funds. ; 

(b) (1) In earrying out any of his functions under the provisions of this sec- 
tion the Chairman shal! be governed by geueral policies of the Commission and 
by such regulatory decisions, findings, and determinations as the Commission 
may by law be authorized to make. 

(2) The appointment by the Chairman of the heads of major administrative 
units under the Commission shall be subject to the approval of the Commission. 

(3) Personnel employed regularly and full time in the immediate offices of 
members of the Commission other than the Chairman shall not be affected by the 
provisions of this reorganization plan. 

(4) There are hereby reserved to the Commission its functions with respect 
to revising budget estimates and with respect to determining upon the distribu- 
tion of appropriated funds according to major programs and purposes. 

Sec. 2. Performance of transferred functions.—The Chairman may from time 
to time make such provisions as he shall deem appropriate authorizing the per- 
formance by any officer, employee, or administrative unit under his jurisdiction 
of any function transferred to the Chairman by the provisions of this reorgani- 
zation plan.” 


- 


#15 F. R. 3175; 64 Stat. 1264. 

“ Record of hearings of Subcommittee No. 1 of the Select Committee on Small Business, 
House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures of 
the Federal Regulatory Commissions and Agencies and Their Effect on Small Business, 
pt. feet oo Commission, p. 24. 

- at p. 24. 
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Reorganization Plan No. 9, respecting the Federal Power Commis- 
sion, as recommended by the 3 Commission, was to the same 
effect as Reorganizetion Plan No. 8, respecting the Federal Trade 
Commission. It was also approved and made effective in June 1950.” 

The same is true regarding Reorganization Plan No. 10, respecting 
the Securities and Exchange Commission.“ 

At the same time Reorganization Plan No. 13, respecting the Civil 
Aeronauti¢ Board, as provided for in the recommendations of the 
Hoover Commission, was approved and made effective. It was the 
same as Reorganization Plans No. 8 (FTC), No. 9 (FPC), and No. 
10 (SEC) regarding the transfer of the functions of the agencies in- 
volved to the Chairman and in respect to the performance of trans- 
ferred functions. That reorganization plan differed from the others 
only in respect to the method of selection of the Chairman. The Presi- 
dent of the United States had annually designated one of the members 
of the Civil Aeronautics Board to serve as Chairman prior to the date 
of Reorganization Plan No. 13." 

As pointed out in an earlier section of this report, the Hoover Com- 
mission recommended similar reorganization plans for the Federal 
Communications Commission and the Interstate Commeree Commis- 
sion. Plans recommended for those two agencies did not become 
effective because the United States Senate voted to disapprove the 
recommendations.” 

However, as in the case of the Civil Aeronautics Board, the Chief 
Executive even prior to the date of the Hoover Commission recom- 
mendation had, and continues to have, the power and authority to 
appoint and remove from that office the Chairman of the Federal 
Communications Commission. To that extent the Chief Executive 
exercises influence and control over the head of that agency. 


CHAIRMEN OF Frperat RecuLarory Commisstoxs APPOINTED BY THE 
Cuter Execur:ivE Have Exercisep rue GREAT Powers GiveN THem 
Turoucu REorGANIZATION or THerr Respective AGENCIES 


As noted previously, reotganizations were made of the Federal 
Trade Commission, the Federal Power Commission, the Civil Aero- 
nautics Board, and the Securities and Exchange Commission, as pro- 
vided for in the recommendations of the Hoover Commission. 

Shortly after taking the chairmanship of the Federal Trade Com- 
mission on April 1, 1953, Hon. Edward F, Howrey was presented with 
the opportunity of exercising his discretion in moving to assist the 
Federal Trade Commission in securing the funds it needed to carry out 
its functions and to keep its staff during the fiscal year 1954." That 


* Record of hearings of Subcommittee No. 1 of the Select Committee on Small Business, 
Hlouse of Representatives, S4th Cong., Ist sess.. on The Organization and Procedures of 
the Federal Regulatory Commissions and Agencies and Their Effect on Small Business, 
pt. II, Federal Power Commission, p. 580. 

715 F. R. 8175: 64 Stat. 1265. 

#15 F. R. 3176: 64 Stat. 1266. 

* See record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives. 84th Cong., 2d sess. on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. III, Federal Communications Commission, bottom of p. 835 and top of p. 836. 
See also Congressional Record for May 17, 1950, p. 7173, re Reorganization Pian No. 7 
for ICC and p. 7177 re Reorganization Plan No. 11 for FCC. 

*° Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, Ist sess., 84th Cong., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Bffeet on Small 
Business, pt. I, Federal Trade Commission, pp. 191—193. 
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occasion arose because the 83d Congress had moved to cut the appro- 
priations of the Federal Trade Commission for the fiscal year 1954, 
$125,000 below what they were for the fiscal year 1953. 

In the hearings during the spring of 1953 before the subcomnuttee 
of the Senate Committee on Appropriations an impassioned plea was 
made by Commissioner Stephen J. Spingarn that the funds for the 
FTC be restored and that an appropriation be made to provide for 
un investigation and a report on the spread between what the farmer 
gets and the consumer pays for food. It was stated that, if the cut 
of $125,000 prevailed, the Commission would not only be unable to 
make the proposed study regarding the cost of food, but also would 
be unable to carry its full staff in the antimerger work and other 
important functions of the Commission. On that oceasion Mr. 
Howrey, the new Chairman of the FTC, when he sensed that Com- 
missioner Spingarn was going to make that plea, announced to the 
Senate Appropriations Subcommittee, “1 want to disassociate myself 
from the request in advance.” * ‘Thereupon, the 53d Congress acted 
and, as has been stated, cut the appropriations for the FTC, for the 
fiscal year 1954, $125,000 below what they had been for the fiscal year 
1953. 

Shortly thereafter the new Chairman of the FTC, Mr. Howrey, 
informed his fellow Commissioners that he had been subjected to 
“enormous pressure from the Republican National Committee, that 
they had 8,000 applicants over there for whom they were seeking 
jobs.” He stated that he had been resisting that pressure, but that 
since he was Chairman he was entitled to the support of the Com- 
mission in the making of appointments, and that if the other Com- 
missioners were not going to support him by agreeing to the appoint- 
ments to the staff that he was then proposing “he could play tough, 
too, and start making a lot of changes * * *,” >* 

Mr. Howrey did make a lot of.changes at the Federal Trade Com- 
mission. It was clear that the deficit in the FTC budget described 
above would have to be made up by staff attrition, but Mr. Howrey 
commenced making appointments of new personnel to the staff of 
the Commission.** He made appointments of two persons to serve 
as Executive Director and as Secretary of the Commission on August 
14, 1953," ‘These two staff members were appointed to take the pesition 
which had been handled by a single staff member theretofore.*° The 
salary of the single staff member who had served as. Executive Director 
and Secretary had been $11,800 per annum.” The salaries of the 2 
new appointees who took over the functions of Executive Director 
and Secretary were $12,000 and $11,300, respectively, totaling $23,300." 
Mr. Howrey proceeded to make numerous additional appointments 
of new personnel to the staff of the FTC.” 


* Reeord of hearings on First Independent Offices Appropriations for Fiscal Year 1954, 
before the subcommittee of the Committee on Apprepriations, U. 8. Senate, 88d Cong., 
April 21, 1953, p. 127. 

© Record of hearings before Subeommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 1st sess., 84th Cong., on The Organization and Pro- 
cedures of the Pederal Regulatory Commissions and Agencies and Their Effect on Smal! 
Business, pt. I, Federal Trade Commission, p. 204. 

Id. at p. 205. 

“Td. at pp. 31-32 and 48—49. 

“= Td. at p. 49. 

% Td. at pp. 204 and 287-288. 

“1d. at p. 287. 

* Td. at pp. 287-288. 

“Td. at pp. 31-32 and 49-50. 
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It was obvious that the reduction in FTC appropriations for the 
fiscal year 1954 made it mandatory to reduce, instead of increase, the 
size of the staff and that the reduction would be a substantial one, 
even if no new appointments were made to the staff and if the reduc- 
tion should be made effective at or near the beginning of the fiscal year 
1954—that is July 1, 1953. Also it was obvious that any delay in the 
making of that reduction during the fiscal year and likewise the 
making of new appointments, would increase the size of the FTC 
deficit and require that a larger number of its staff members be sep- 
arated, with consequent disruption in the work of the FTC. Never- 
theless, Mr. Howrey not only made new appointments to the staff, but 
delayed for a considerable period of time moves to put into effect the 
necessary reduction in force. Therefore, as a natural and foreseeable 
consequence, the deficit grew, and when Mr. Howrey did announce to 
the staff the extent of the reduction in force that he planned to put 
into effect the FTC deficit for the fiscal year 1954 was not the $125,000 
which had been decreed by the 83d Congress, but $270,000. 
When the reductions in force were applied to the staff of the Federal 
Trade Commission, they were so arranged that they did not affect the 
new appointments which had been made to the staff by Mr. Howrey. 
Instead, the reductions in force hit FTC career staff members, many of 
whom had long terms of service, ranging to 20 years or more. 
Also the reductions in force were levied heavily against staff mem- 
bers of the FTC Bureau of Antimonopoly and Bureau of Economics 
who were carrying on important antimonopoly work.” For example, 
the trial staff of the Bureau of Antimonopoly of the FTC was reduced 
more than 25 percent. The antimonopoly trial attorneys who were 
separated as a part of that reduction-in-force program were carrying 
heavy dockets of important antimonopoly cases. 
It is interesting to note that some of the new personnel appointed to 
the staff by Mr. Howrey planned and made the arrangements for the | 
reduction in force heretofore described which was made at the FTC.* 
New personne! appointed to the staff of the FTC by Mr. Howrey 
argued with high officials of the Civil Service Commission for ap- 
proval of the plans which had been made for the rec ction in force at 
FTC. However, the Executive Director of the Civil Service Com- 
mission pointed to defects in the plans and in that connection stated: 


Excessive narrowness of competitive level is a common ground of employee 
appeal. 
* 


| 


* * ca * s & 


We cannot, therefore, give advance approval to the competitive levels which 
you outline in your letter. 
om * * oe * a * 


* * * We believe that the knowledge, skills, and abilities necessary to perform 
the jobs are sufficiently similar to make them interchangeable.* 

Despite that advice from the Civil Service Commission, Mr. 
Howrey’s appointees, and even he, contended that the reduction in 
force was carried out “100 percent in accordance with civil-service 
regulations,” although they admit that the reduction in force, includ- 












© Td. at pp. 38-39 and 206-210. 
"Td. at pp 40-42. 
7d. at pp. 265-292. 
8 Td. at pp. 275-278. 
“Td. at pp. 23€-255 and 265-274. 
® Id. at p. 252. 
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ing the narrow competitive areas and levels involved, was based upon 
the concept that “each level concerns mutually exelusive activity of a 
specialized nature” so as not to gy Faas interchangeability.® 

As has been noted, the Civil Service Commission found that the 
positions did not involve mutually exclusive activity of a specialized 
nature, so as to preclude interchangeability, —__ re 

The disregard of the warning that the Civil Service Commission 
had given the FTC about the defects in its reduction-in-force program 

roved costly. One employee who was separated brought an action 
in the United States district court." In a report and opinion of the 
court’s commissioner in that case, who made findings regarding the 
defendant’s motion for summary judgment, there appears the follow- 
ing statements : 

I think that the agency was in error in establishing in separate and different 
“competitive levels” the positions concerned herein of attorney-adviser, GS-9, 
and attorney-adviser, GS-11. I think that the agency was likewise in error in 
establishing separate competitive levels of positions in attorney-adviser group 
and trial-attorney group and that all should have been included in but one reten- 
tion register, showing the different subgroups thereunder. The Commission has 
done indirectly that which it cannot properly do directly. * * * 

& * + om * * * 


Whether for political reasons or otherwise, it cannot but be noticed that the 
Commission daily adds numerous positions to its list of excepted positions. 
* * * * + » a 
Aside from the great increase in the number of jobs excepted from the com- 
petitive service, it appears that rights of veterans under the preference provisions 
of the statute are being narrowed in such regulations even to the deprivation of 
the appeal provisions of the statute enacted for veterans’ benefit. 


Final resolution of the employee’s rights has not yet been made. 


Another employee contended to the Civil Service Commission that 
his separation from the FTC was invalid. The Civil Service Com- 
mission upheld his contention and in a letter to the Federal Trade 
Commission announcing that its Appeal Board had carefully con- 
sidered the matter and stated : 


As a result of this consideration, it is the decision of this Board that the 
removal action was not justified and is not shown to be for such cause as will 
promote the efficiency of the service. 

The Civil Service Commission ordered that the employee be restored 
to his position. 

Mr. Howrey also exercised his authority and power in changing the 
personnel of one of the important committees at the FTC. That was 
the Commission’s Administrative Procedure Committee which studied 
and made recommendations to the FTC regarding changes in its rules 
of practice. It wasa vitally important committee. The changes made 
in 1t by Mr. Howrey involved his appointment of a new chairman of 
the committee. Also, his appointments to the committee amounted to 
more than a majority of the committee’s membership.* In appearing 
before the Antitrust Subcommittee of the Committee on the Judiciary, 
House of Representatives, Mr, Howrey undertook to defend his action 
in making those changes in the membership of the FTC Administra- 


7d. at p. 249. 

* Civil Action No. 371-55, United States District Court for the District of Columbia. 

*® Record of hearings before Subcommittee No. 1 of the Select Committee on Small Busi- 
ness, House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures 
of the Federal Regulatory Commissions and Agencies and Their Effect on Small Business,” 
pt. 1, Federal Trade Commission, p. 34. 
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tive Procedure Committee. On that occasion he was criticized for 
the changes he had made.” 

An ageney chairman sent a press release regarding his agency oper- 
ations to the White House before other members of the agency were 
informed about the press release.”° 

Presidentially appointed Chairmen of other Federal regulatory 
commissions and agencies likewise exercised the power they held to 
make appointments of personnel to the staffs of their respective agen- 
cies vitally important to the performance of the functions of those 


agencies and to the carrying out of public policies.” 


PRESWWENTIALLY APPOINTED CHAIRMEN OF Feprrat ReeuLarory Com- 
MISSIONS ARRANGED FOR STUDIES OF THE ORGANIZATION OF THEIR 
Respective Agencies, Witn Aa View to Errecrinc FurtTHer 
REORGANIZATIONS 


During 1953 it was in vogue for the heads of Federal departments 
and agencies to have private firms of management engineers to survey 
and study the organization and operations of their respective Gov- 
ernment departments and agencies. It was during that period of 
time that a private firm of management engineers, Robert Heller & 
Associates, Cleveland, Ohio, was employed to survey, study, and make 
recommendations concerning the organization and operations of the 
Federal Trade Commission. Mr. Howrey, the new Chairman of the 
FTC, arranged for Heller & Associates to survey the FTC. He did 
that after Heller & Associates suggested such a survey im a letter to 


~o T2 


him under date of May 12, 1953.7" 

Although Robert Heller & Associates were employed to undertake 
that important assignment, which did involve representatives of that 
firm examining the inside secrets of the Federal Trade Commission’s 
organization and operations, and various aspects of work pending in 
that agency, and which led to recommendations from Heller & Asso- 
ciates vitally affecting the future effectiveness of the agency in earry- 
ing out public policy against monopolistic conditions, Mr. Howrey 
and the Commission admitted : 


We do not know the nature and scope of the experience of these persons in 
the enforcement of Federal laws dealing with monepolistic acts or prac- 
tices. * * ** 


© Record of hearings before the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, 84th Cong., June 7, 1955, on Current Antitrust 
Problems. pp. 2352-2356. See also p. 2365, where the chairman of the Committee on the 
Judiciary, House of Representatives, referred to this matter and stated, “I am not so 
naive as to think stacking is not done in many places.” 

* Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
eedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, pp. 335-345. 

71 Record of hearings before Subcommittee No. 1 of the Select Committee on Small Busi- 
ness, House of Representatives, 84th Cong., pt. II, Federal Power Commission, pp. 594-596, 
614, 670-671, and 679-680; pt. III, Federal Communications Commission, pp. 692-693, 
794, 816-820; pt. IV, Civil Aeronautics Board, pp. 893-907; and pt. V, Seeurities and 
Exchange Commission, p. 913. 

7 Record of hearings before Subcomnittee No. 1 of the Select Committee on Small Busi- 
ness, House of Representatives, 84th Cong., 1st sess., on The Organization and Procedures 
of the Federal Regulatory Cominissions and Agencies and Their Effect on Small Business, 
pt. I. Federal Trade Commission. pp. 386—887. 

3 Id. at p. 406. 
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In that connection Mr. Howrey denied that the survey was con- 
cerned with the laws against monopoly or the policies and legal pro- 
cedures of the Commission. However, as will be pointed out subse- 
quently in this report, Robert Heller & Associates recommended the 
abolishment of the Bureau of Antimonopoly and the making of other 
changes in the Commission’s organization and procedures concerning 
its handling of antimonopoly cases, which recommendations were 
accepted. 

Not only was the Commission without knowledge when Robert 
Heller & Associates were employed to investigate the Federal Trade 
Commission, concerning the experience of the investigators in the 
Heller firm, but it also hedged when it was requested to specify the 
extent of its knowledge concerning any possible conflict of interest of 
Heller & Associates in appearing in Commission proceedings and in 
conducting an investigation of the agency at the same time. In that 
connection Subcommittee No. 1 of the House Small Business Com- 
mittee asked the question : 


Does the Federal Trade Commission know whether or not any of the Heller 
Associates were retained or employed in any capacity since January 1952 by 
any individual or company under investigation by the Federal Trade Commis- 
sion or involved in any of its proceedings or by any party having a direct interest 
in one of its proceedings? If so, list the names of the individuals or companies. 


To this question the Federal Trade Commission replied : 


So far as we know, Heller Associates were not retained or employed in any 
Federal Trade Commission matter during the period they were engaged in 
making its survey for the Commission. 

It is known that since February 1, 1954, Heller Associates have been em- 
ployed, as is set out below, in one matter pending before a hearing examiner. 

Crown Zellerbach Corp. through its attorneys has engaged Heller Associates 
to perform an economic and statistical analysis in connection with a current case. 

The Commission also has been informed that Pillsbury Flour Mills, Ine., 
attempted to engage the Heller Associates to perform a statistical analysis in a 
pending Commission proceeding, and that this proposal was rejected by Heller 
because it would have been made during the period that their contract with 
the Federal Trade Commission was operative. 

No other information concerning relations between Heller and other Federal 
Trade Commission proceedings has come to the Commission’s attention.” 


Included in the objectives and scope of the survey of Robert Heller & 
Associates were the following : 


1. The survey is to provide an evaluation of the organization and management 
of the Commission and to develop recommendations for improvement in its 
organization structure and management practices which will promote economy 
and efficiency in the performance of its assigned functions, duties, and respon- 
sibilities. 

2. The procedural methods used by the Commission in carrying out its func- 
tions and objectives, with a view to improving the criteria for work to be under- 
taken, and to developing means for freeing the Commissioners from routine 
matters. 

3. The organization of the Commission, including the distribution of responsi- 
bilities for its operating functions and for the activities involved in its manage- 
ment, with special reference to the way in which its work processes are related 
both to the present form of organization and to any alternative grouping of 
functions and activities that are recommended.” 


™ 1d. at pp. 406-407. 

™ Report and recommendations of Robert Heller & Associates on its Survey of the 
Federal Trade Commission, pp: 1 and 2, copy of which is in the files of the subcommittee. 
See also record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, p. 388. 
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The survey was undertaken and made during the winter of 1953-54. 
During that period of time representatives of the Heller -private 
management firm probed the innermost secrets of the minds of the 
FTC employees. ‘The official files of the Commission also, were made 
the subject of examination. Much of the information into which they 
probed has not been made available to regularly employed officials of 
the Federal Government who are responsible for efficiency in the 
operation of the Government and in the effectiveness of the Govern- 
ment’s policy against monopoly. 

Robert H. Heller & Associates made their management survey re- 
port upon the Federal Trade Commission on February 1, 1954. The 
report is contained in an elaborate volume consisting not only of text 
but also a series of organization charts, maps and diagrams. ‘The 
firm of private management engineers who made that report con- 
cluded, and so recommended, that the FTC should abolish its Bureau 
cf Antimonopoly and undertake its antimonopoly work through new 
bureaus which it was recommended that. the Commission create. 
Recommendations were also made for a realinement of the review and 
study of antimonopoly cases. In that connection it was concluded 
and recommended that the review and study of FTC antimonopoly 
cases should not rest with the Chief of the Division of Investigation 
and Litigation in the Bureau of Antimonopoly, as theretofore, but 
instead should be diffused by assignment to 28 “project attorneys.” 
At page 54 of the Heller report the following statement is made: 

It is recommended that the Federal Trade Commission adopt the plan of reor- 
ganization and related policies outlined and described by this report. 

At the urging of Mr. Howrey, the FTC followed that recommenda- 
tion, and ther eby effected a further reorganization of the FTC dur- 
ing June 1954. 

In addition to providing the Chairman of the FTC with an oppor- 
tunity to abolish the FTC Bureau of Antimonopoly and other such 
organizational units, that action also provided him with an oppor- 
tunity to make additional : ypointments of personnel. In that con- 
nection, Mr. Howrey testified 

Oh, yes, I don’t for a minute want to have you think that I did not name new 
people. I felt that the Commission needed a complete reorganization from top 
to bottom. I felt that they needed new men in key jobs. 

** * We changed every single job in the Commission, and we appointed new 
men to many jobs. But it was largely a realinement of people. 

For instance, we dissolved the Bureau of Antimonopoly and the Bureau of 

Antideceptive Practic es and replaced it with a Bureau of Investigation and a 
B ureau of Litigation.” 

The cost of the survey approximated $34,000. It was borne by the 
Bureau of the Budget. However, the cost of the reorganization was 
borne by the FTC. The Chairman of the FTC, when he was asked 
what that cost amounted to, replied : 

Oh, yes; I suppose we spent some money shifting employees from reom to 
room, and so forth. What the cost of it is, I do not know." 

Likewise Mr. Thomas P. Baxter, Chief of the Division of Manage- 
ment and Organization, Federal Trade Commission, who helped ef- 


7 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and 
Procedures of the Federal Regulatory Commissions ,and Agencies and Their Effect on 
5 a pt. I, Federal Trade Commission, p. 52. See also p. 35. 

71d. at p 
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fect the reorganization recommended by the Heller firm, did not know 
the cost.of the reorganization. He did, however, furnish information 
from which some computations can be made indicating the cost of 
some aspects of certain operations resulting from the reorganiza- 
tion. For example, as a result of the Heller firm recommendations, 
there was established at the Federal Trade Commission more divisions, 
sections, and offices than had existed theretofore.* 

New and more paperwork was provided for, following the reorgani- 
zation which was recommended by Heller & Associates. While there 
is indicated in the testimony of Mr. Baxter ® that. under the reorgani- 
zation a smaller number of forms is required to carry on the paperwork 
of the Commission, he did admit that on some of the new forms, such 
as Progress Reports, there are from 22 to 38 columns that must be 
filled out to complete the paperwork.” Even in the filling out of daily 
timecards the -ptintoaert 1as increased. For instance, under the 
former system only one card was filled out each day by each member 
of the professional staff. Now, each member of the professional staff, 
numbering 257 employees, is required to fill out a separate timecard 
each day for a small period of time spent on each separate case. Dur- 
ing the fiscal year 1955 the 257 members of the professional staff of the 
FTC submitted approximately 100,000 such records.“ At an average 
annual salary of $8,758,* and with the average time of approximately 
3 minutes required for each of the professional staff members to fill out 
and file such records, the cost of making these records would appear 
to approximate $21,895. It is obvious that the cost was less for the 
filling out of the fewer simpler records in previous years. 

Not only was the cost of operation of the FTC increased under this 
new reorganization by virtue of the increased paperwork as has been 
indicated, but the cost of operation of the FTC was also increased b 
virtue of the reorganization providing for new positions of high sal- 
aried people. Some examples of that are provided in the testimony 
before the subcommittee.™ 

Likewise, the Chairman of the Federal Power Commission moved 
to have a private management study made of that agency. The firm 
employed to do that work was Cresap, McCormick & Paget, manage- 
ment engineers, New. York, N. Y. The Chairman of the Federal 
Power Commission testified that the Bureau of the Budget chose the 
firm of Cresap, McCormick & Paget to make the survey of the Federal 
Power Commission after the Chairman of that agency had requested 
that such a study be made. His testimony dealing with that subject is 
quoted as follows: 


Mr. KUYKENDALL. That was Mr. Dodge then, yes. 


Mr. Evins. He did not initiate, then, this management study, but you as 
Chairman? 


Mr. KUYKENDALL. I as Chairman requested—I initiated the idea, and requested 
him to have it made. 


Mr. Evins. You requested Mr. Dodge to recommend a firm to you? 


. at p. 297. 
- at p. 311. 
. at p. 307. 
. at pp. 300-301. 
. at p. 286. 
. at p. 299. 
. at pp. 284-292. 








30 PROBLEMS OF SMALL BUSINESS 


Mr. KuYKENDALL. I requested Mr. Dodge to have the study made. He did not 
recommend any firm to me. 

Mr. Evins. How did you determine upon employing the firm of Cresap, Mc- 
Cormick & Paget? 

Mr. KUYKENDALL. I did not determine upon it. 

Mr. Evins. Who did? 

Mr. KUYKENDALL. The Bureau of the Budget. 

Mr. Evins. Who paid for their services? 

Mr. KUYKENDALL. The Bureau of the Budget. They have a fund used for that 


purpose. 

Mr. Evins. Do you know any time in the history of the Commission when the 
Chairman or members of the Commission called upon the Bureau of the Budget 
to survey this so-called,independent agency, created by Congress to be an arm 
of the Congress? 

Mr. KUYKENDALL. I do not know if the Federal Power Commission had ever 
done that before or not. I do not know who made the one previous study that 
I had heard of that the Federal Power Commission had many years ago. 

Mr. Evins. Well, it really was not the Power Commission in this instance; it 
was the Chairman? 

Mr. KUYKENDALL. The Chairman, yes. The other Commissioners knew of it. 
I do not think there was formal Commission action on it.” 


As in the case of the employment of Robert Heller & Associates 
for surveying the Federal Trade Commission, no one involved in 
the employment of the private management firm to survey the Federal 
Power Commission had information detailing the nature and scope 
of the individual surveyor’s experience in the enforcement of Federal 
laws the administration of which had been entrusted to the Federal 
Power Commission. 

Likewise those involved in the employment of that management 
firm to survey the Federal Power Commission had no information - 
and made no inquiry concerning the question of whether the members 
of that firm designated to look into the innermost secrets of the Federal 
Power Commission were “retained or employed in any capacity since 
January 1953 by an individual or firm under investigation by the 
Federal Power Commission, involved in any of its proceedings, or 
actively engaged in practice before it.” *" 

It was common knowledge that prior to the date of the survey by 
Cresap, McCormick & Paget that the agency’s Bureau of Accounts, 
Finance, and Rates, had proven to be one of the FPC’s mainstays in 
the performance of its duties in enforcing laws entrusted to the agency 
by the Congress. That Bureau was under the direction of a devoted 
career employee widely known for his public service. The private 
management firm of Cresap, McCormick & Paget, at the conclusion 
of its survey of the FPC, recommended “Abolishment of Bureau of 
Accounts, Finance, and Rates.” * 

Subsequently the Bureau of Accounts, Finance, and Rates was 
abolished, as provided for in the management firm’s recommendation. 

Cresap, McCormick & Paget also recommended the appointment 
of an “executive officer.” The Chairman appointed and the Commis- 
sion acquiesced or concurred in appointment of the executive officer 
on October 21, 1954. The Chairman selected for the position a man 


% Record of hearings before Subcommittee No. 1 of the Select Committee on Small Busi- 
ness, House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures 
of the Federal Regulatory Commissions and Agencies and Their Effect on Small Business, 
pt. II, Federal Power Commission, p. 569. 

% Td. at p. HAR, 

S7Td. at p. 563. 
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by the name of Henry R. Domers, who had no previous experience in 
the enforcement of laws entrusted to the Federal Power Commission. 
However, after his selection and upon his appointment to his position 
as executive officer of the Federal Power Commission, he became re- 
sponsible for the execution of the Commission's cme program.” 

Additional reorganizations were effected in the Civil Aeronautics 
Board providing or further appointments to the staff of that agency 
by the Chairman.” 


Also additional reorganizations were made at the Securities and 
Exchange Commission providing for further appointments by the 
Chairman of that agency.” 

While no structural reorganization was effected in offices at the 
Federal Communications Commission, the mere appointment of a 
new Chairman of that agency by the President during 1953 was viewed 
as providing the means for “making staff changes.” ® 


CHAIRMEN OF FrepeRAL Recuiarory ComMMISSIONS AND AGENCIuS AP- 
POINTED BY THE Cuter Executive To THeir Positions or AUTHORITY 
AND Power Have AssumMep Apprriona, Dr Facro Powers anp Have 
DELEGATED SoME oF StcH Powers TO SUBORDINATES 


Private firms of management engineers, which made surveys and 
studies of the Federal regulatory commissions, recommended that 
more authority and power be delegated to top-level staff members who 
were subject to direction by the chairmen of the respective agencies. 
For example, the report of the firm of Robert Heller & Associates on its 
survey of the FTC, at page 57, stated : 

It is recommended that the Commission give immediate attention to delegation 
of more authority for decisions to the executive director and bureau heads. 


The spirit of the times and of this recommendation crught on and 
was carried along by actions of the Chairmen of the FTC, FPC, FCC, 
CAB, and SEC. Each of these agencies has established a position 
of “executive director” or “executive officer,” with considerable author- 
ity and power regarding the administration and general operations 
of the staff of the agency. 

The House Small Business Committee was furnished with a deserip- 
tion of the responsibilities and duties entrusted to the executive direc- 
tor at the FTC, who was appointed to his position in 1954. That 
job description contains the following statements: 


He has administrative and technical supervision over all of the work of these 
bureaus and field offices, and : 

(a) Coordinates the casework of the bureaus: 

(6) Consults with these bureau directors on technical problems that 
would normally go to the Chairman of the Commission and resolves such 
problems at his level whenever possible, or if not, takes the problems up 
with the Chairman of the Commission personally ; 

(c) Resolves conflicts between these bureau directors in regard to ad- 
ministrative and technical problems; 

(d) Plans and organizes the work of these bureaus and field offices ; 


Td. at p. 565. 

* Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. IV, Civil Aeronautics Board, pp. 891-892. 

%1d., pt. V, Securities and Exchange Commission, pp. 914—916. 

2 1Td., pt. III, Federal Communications Commission, p. 693. 
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(e) Reviews and evaluates the programs of the Commission designed to 
effect the proper equilibrium in our free-enterprise system and puts into 
effect changes and modifications required by a constantly evolving social 
and economic order ; : 

(f) Evaluates all major complaints and takes appropriate action through 
interested bureau chiefs ; 

(g) Guides the day-to-day work of the Commission in all aspects through 
supervision and review of all work not directly in the area of the Commis- 
sioners themselves.” 


A statement to similar effect concerning the authority and power of 
the “executive officer” of the Federal Power Commission also was fur- 
nished-to the House Small Business Committee.* The Federal Power 
Commission acknowledged that he “is responsible for the execution of 
the Commission’s operational program.” 

Likewise the Securities and Exchange Commission reported that 
its “executive director” exercised extensive authority concerning the 
activities of that agency.* 

The “executive officer” of the Federal Communications Commis- 
sion * and the “executive director” of the Civil Aeronautics Board 
were reported to be top flight important and high salaried officials of 
their respective agencies. 

In addition to the establishment of the position of “executive di- 
rector” or “executive officer” as the top administrative subordinate of 
the Chairman in each of these agencies, there was also established a 
position closely connected with the Office of the Chairman. In the 
case of the Federal Trade Commission, it was given the title of “Legal 
Adviser and Assistant. to the Chairman.” The incumbent in such 

osition has no responsibility to make reports to the agency concern- 
ing his work. Above all others he owes his loyalty to the Chairman 
of the agency, because his position is one based on the use of the Chair- 
man’s personal patronage. In order to ascertain the nature of the 
duties, responsibilities, authority and powers residing in such a per- 
sonally appointed adviser and assistant, the committee sought and 
obtained a copy of the job description sheet of the incumbent in.the 
position of “legal adviser and assistant to the Chairman of the Fed- 
eral Trade Commission” in July 1955. Among the statements con- 
tained in his job description sheet were the following: 


The legal adviser and assistant to the Chairman formulates agency policy with 
respect to the appointment and supervision of personnel, the selection and as- 
signment of work, in broad outlines, to the various bureaus and other adminis- 
trative units, and the use and expenditure of funds. The policy thus formulated 
is subject only to the approval of the Chairman as head of the agency, and 
the incumbent reports directly to him. Thereafter, the legal adviser and as- 
sistant turns over the policy thus formulated and approved to the Executive 
Director for execution and implementation. 

Incumbent initiates policy with respect to the preparation of yearly budget 
requests. Incumbent formulates policy with respect to which the Commission’s 
law-enforcement programs will receive emphasis, as compared to those that 
will not, development of new programs, discontinuance of old programs. Formu- 
lates policy determinations concerning the overall fiscal level at which the 
agency will operate, or will ask to operate. Development of consistent justi- 
fications are thereafter prepared by operating units under the supervision of 
the Executive Director. 


* Td., pt. I, Federal Trade Commission, p. 185. 

*Id., pt. II, Federal Power Commission, p. 565. 

% Id., pt. V, Securities and Exchange Commission, p. 915. 
% Td., pt. III, Federal Communications Commission, p. 807. 
7 Td., pt. IV, Civil Aeronautics Board, p. 893. 
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Incumbent formulates agency policy with respect to the conduct, where neces- 
sary, of reduction-in-force programs, determining the relative importance of 
the programs and activities of the Commission’s various bureaus—as the basis 
for the decision as to which areas will be affected by reductions. 

Formulates agency policy recommendations with respect to the types and 
kinds of cases that will be investigated, so as to assure a proper and effective 
administration of the laws committed to the Commission. 

Formulates policy recommendations as to the types and kinds of economic 
surveys and investigations that will be undertaken by the Commission's Bureau 
of Economics under section 6 of the Federal Trade Commission Act. 

Incumbent serves as representative at White House level in matters requir- 


ing consultation, coordination, or approval. He appears as witness for Federal 
Trade Gommission in congressional hearings. He represents the Chairman as 
spokesman before industry and professional groups.” 

Now, under the Hoover Commission reorganization plans for these 
agencies, there was no hint, suggestion, or recommendation for the 
Chairman of any one of these agencies to hold and exercise any au- 
thority or power to formulate and enforce agency policy. That was 
considered to be a power and duty reserved to the agency itself. Yet, 
as we can see from the foregoing, not only the Chairman but his sub- 
ordinate, the “executive director,” and his man “Friday,” his “legal 
adviser and assistant,” are said to be initiating, formulating, and 
supervising the exercise of Commission powers and policy. In all 
of these respects the assumption of such powers by the Chairman 
and his delegation of them to his subordinates, are completely ultra 
vires, even though they are equally and completely a deliverance of 
agency policy and functions over to the hands of persons who are 
serving in their respective positions as subordinates of one serving at 
the pleasure of the Chief Executive. 

It is noted that in the job description sheet of the legal adviser and 
Assistant to the Chairman of the FTC, it is stated that the “Incumbent 
serves as representative at White House level.” ® The incumbent in 
this position in July 1955 testified that he also had been serving as 
chairman of a group “composed of assistants to the heads of the Cabi- 
net departments and independent agencies”; *” that he assumed this 
position shortly after the change in adrainistration in the early part of 
1953; and that he and the members of the group had been getting 
together once or twice a month and talking over the problems of 
Government and “how we can cut redtape and so forth.” He also 
testified that on one occasion, Mr. Sherman Adams, Assistant to the 
Chief Executive, had met with his group." However, the incumbent 
contended “I am just a country boy and I did not go to Harvard,” ?” 
and indicated that what he gained from such meetings was social 
enhancement because that was such a “splendid social group.” 

Under delegation of authority from the Chairman of the FTC, the 
“xecutive Director made decisions and issued notices to members of 
the staff regarding their separation from Government service.” Like- 
wise he and three other appointees of the Chairman constituted “a 
board for determining who is going to be employed at the FTC.” 

On April 5, 1955, the Chairman of the FTC, using his authority, 
powers and prerogatives as Chairman of this regulatory agency, ap- 


*Id., pt. I, Federal Trade Commission, p. 186. 
Td. at p. 182. 

10 Td. at p. 183. 

11d. at pp. 184-185. See also pp. 338 and 344. 
21d. at p. 185. 

3 Td. at pp. 266—267. 

4 Td. at p. 263. See also pp. 282-283. 
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ointed a task force which was later designated as the “Antimerger 

ask Force.”?” He appointed one of his subordinates as the chair- 
man of the task force. Later this appointee testified that he under- 
stood that one of the purposes of the task force would be “to select 
those of the mergers which seem most in the public interest to go 
into.” 2° 

Despite his assertion to the effect that the role of the task force of 
which he was the chairman would be so important in determining the 
nature and the extent of the enforcement of the Antimerger Act of 
1950, he was frank in his admission that when he was appointed to 
head the task force by the Chairman of the FTC he was completely 
without experience in that field of endeavor. In this connection he 
testified : 

Mr. MacIntyre. Had you ever investigated or tried a merger case prior to your 
assuming this position? 

Mr. ParrisH. No; I had not generally tried or investigated merger cases prior 
to assuming this position * * * 

Mr. MacInryre. Well, you say you did not generally investigate. Did you 
specifically investigate any antimerger cases prior to assuming this position on 
April 5, 1955? 

Mr. ParkisH. No; I had not. 

Mr. MACINTYRE. Had you ever tried a merger Case? 

Mr. ParrisH. No; I had not * * **™” 

It should be noted that later the Chairman of the FTC who ap- 

ointed the chairman and the members of the task force resigned. 

pon leaving his position of Chairman of the FTC in September 1955, 
he was succeeded by a new Chairman who almost immediately abol- 
ished the “Antimerger Task Force” and placed the antimerger work 
back in the regularly established bureaus of the Commission. Since 
this occurred the Commission has shown increased activity in its han- 
dling of antimerger cases. 

During 1953-54 the Chairman of the FTC delegated additional au- 
thority and powers to his subordinates. That included the delegation 
of authority to the Secretary of the Commission to close out a case 
when all of the Chairman’s subordinates handling the matter were in 
agreement that it should be closed. Bureau Directors were clothed 
with authority to determine whether and when to investigate cases.’ 
To the General Counsel was delegated the authority to determine 
whether an investigation should be made to get evidence regarding the 
question of whether or not the Commission’s orders were being vio- 
lated, and to make decisions on the factual evidence he did gather 
oe violations of the Commission’s orders,”® the decisions in- 
volving his judgment that the matters should be filed away without 
action. 

Prior to the time of the appointment of the Chairman of the FTC 
by the Chief Executive, aah authorities and powers rested with the 
agency and not in the hands of subordinates to the Chairman. 





%% Record of hearings on Current Antitrust Problem, June 7, 1955, before the Anti- 
trust Subcommittee of the Committee on the Judiciary, House of Representatives, 84th 
Cong., pp. 2316-2317. 

2% Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, p. 455. 

7 Td. at p. 453. 

#8 Id. at pp. 61, 99, and 440. 

10 Td. at pp. 427-429. See also Heller Survey Report. 

ued. at pp. 75 and 82-83. 
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Tue AvutTHorrry AND Powers Given To THe CHier Executive Over 
Feperat Reeutarory Commissions AND AGENcigs To ApPornT 
Cuarmen ArRrp Nor tHe Onty Powers He Exercises Over THE 
OperATiIONSs oF THESE COMMISSIONS AND AGENCIES 


Practices and policies have developed in the Executive Office of the 
President, particularly in the Bureau of the Budget, which require 
Federal regulatory commissions and agencies to secure the President’s 
advance approval of the requests they propose to make to Congress for 
appropriations. That is true despite the fact that Federal regulatory 
agencies, such as the FTC, FPC, FCC, CAB, and SEC, are not parts 
of the executive branch, but instead are arms of the Congress.™ 

In times past these agencies submitted their requests for appropria- 
tions directly to the Appropriations Committees of the House of Rep- 
resentatives and the Senate. In these instances the requests were 
framed only after consultation of the agencies’ representatives with 
representatives of the committees of the Congress. As a consequence, 
these requests for appropriations took into account all attendant cir- 
cumstances and conditions, and usually received kind consideration by 
the Congress. 

Now, when the requests of the agencies are submitted to the Bureau 
of the Budget, even after consultation with the representatives of the 
Bureau of the Budget, they are drastically scaled down. In other 
words, the Bureau of the Budget has established itself as the judge 
of how much regulating of interstate commerce it will permit these 
supposedly independent Federal regulatory commissions and agencies 
to undertake. In the case of the FTC, the Bureau of the Budget has 
in recent years reduced the requests of that agency for appropriations 
from 20 to 25 percent.” In other years it fas reduced the requests 
of that agency and other Federal regulatory agencies by even a larger 
percentage. Thereby, it has precluded these agencies from requesting 
the Congress to appropriate what the agencies themselves have be- 
lieved necessary to serve the public interest. 

Also, there has developed in the Bureau of the Budget the require- 
ment that each of these agencies secure the approval of the Bureau of 
the Budget before submitting to the Congress any requests for changes 
in the laws entrusted to these Federal regulatory commissions and 
agencies. This is known as legislative clearance.’™ 

In addition, the Bureau of the Budget requires the Federal regu- 
latory commissions and agencies to secure its approval before under- 
taking investigations through questionnaires to 10 or more persons 
or firms.’ 

_ Another control exercised by the executive branch over the opera- 
tions of the supposedly independent Federal regulatory commissions 
and agencies is the requirement that they secure the approval of the 
Solicitor General of the United States, and in fact act through him in 
petitioning the Supreme Court of the United States to, review rulings 


11 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Proce- 
dures of the Federal ‘Regulatory Commissions and Agencies and eir Effect on Small 
Pent, eg aE A a de Commission, pp. 189-193. 

. at p. 


85. 
us Td. at p. 19 


3. 
™4 Record of hearings before the Select Committee on Small Business, House of Repre- 
sentatives, 84th Cong., Ist sess., on Price Discrimination, pp. 720-721. 
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by the United States Courts of Appeals against such commissions 
and agencies.” ; 

So far have these Federal regulatory commissions and agencies 
fallen under the influence and control of the executive branch, that 
the heads, appointed by the Chief Executive, have no hesitation in 
turning to the executive branch for advice, counsel, and opinion on 
how these supposedly independent Federal regulatory agencies should 
operate.** 


CHAIRMEN or Feprrat Reeutarory ComMMIssions ANp AGENCIEs -ApP- 
POINTED BY THE Cuter Executive Have Carriep on Liatson Witrn 
THE Wutre Housr Fottowine THetr AprointTMENTS 


Among the powers exercised by the Chief Executive concerning the 
Federal regulatory commissions and agencies, as has been pointed out 
in the preceding sections of this report, is the power to appoint and 
remove at his pleasure the Chairmen of the FTC, FPC, FCC, CAB 
and SEC. 

Also, it has been explained in the preceding sections of this report 
that the power exercised by the Chief Executive, in the appointment 
of Chairmen of these agencies, stemmed from a recommendation which 
originated in a report of the Hoover Commission Task Force on 
Regulatory Commissions. In this report appears a statement of the 
reasons for this recommendation. One of the stated reasons for the 
recommendation was to “enable the President to obtain a sympathetic 
hearing for broader considerations of national policy which he feels 
the Commission should take into account.” ™ 

This section will deal with some of the evidence adduced indicating 
that such objective has been achieved to a substantial degree by the 
Chief Executive. 

The Securities and Exchange Commission was created and estab- 
lished by legislation making it an agency of the Government inde- 
pendent of the executive branch. Since the effective date of the plan 
for reorganization provided for in the Hoover Commission recom- 
mendations, the President of the United States has appointed the 
Chairman of the agency who now holds that post and is subject to re- 
moval at the pleasure of the President. Moreover, there has been 
added to the post of the chairmanship considerable authority and 
power over the administration of the affairs of the agency. 

Among the duties of the Securities and Exchange Commission are 
those involving quasi-judicial and quasi-legislative functions relating 
to the administration and enforcement of the laws entrusted to it. 
Included are laws to assure truth and fairness in the flotation and sale 





U5 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Proce- 
dures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, pp. 194-195. 

116 Td., pt. II, Federal Power Commission, pp. 574-586. See also letter opinion from At- 
torney General Brownell to the Chairman of the SEC, July 12, 1955, regarding what 
information the Chairman of that agency should make available to a congressional com- 
mittee—Record of Hearings on Power Policy Relating to Dixon-Yates Contract, before 
the Subcommittee on Antitrust and Monopoly, Committee on the Judiciary, U. S. Senate, 
84th Cong., pp. 378-379; and testimony of a member of the Atomic Energy Commission 
regarding that agency’s entanglement with the executive branch in political issues— 
Record of Hearings before the Joint Committee on Atomic Bnergy Regarding*the Dixon- 
Yates Contract, November 1954, P 283. yp 

27 Task Force Report on Regulatory Commissions (appendix-N), prepared for the Com- 
mission on Organization of the Executive Branch of the Government, January 1949, p. 32. 





PROBLEMS OF SMALL BUSINESS 37 


of securities to the public. Also included are provisions.of law. pro- 
viding for Securities and Exchange Commission supervision over the 
activities of public utility holding companies.“* It was because of 
the Securities and Exchange Commission’s duties and responsibilities 
under that and other laws it administers that it was called upon to 
consider the Dixon- Yates contract. 

It will be recalled that on June 16, 1954, the President ordered the 
Atomic Energy Commission to negotiate a contract with the Missis- 
sippi Valley Generating Co., a newly incorporated organization cre- 
ated as a subsidiary of two private utility holding companies headed 
by Mr. Edgar H. Dixon and Mr. Eugene A. Yates. It was from their 
names, therefore, that the contract became known as the Dixon- Yates 
contract. That action was recorded in a letter from the Director 
of the Bureau of the Budget to the Atomic Energy Commission in 
which it was stated : 

The President has asked me to instruct the Atomic Energy Commission to 
proceed with negotiations with the sponsors of the proposal made by Messrs. 
Dixon and Yates with a view of signing a definite contract. 

Mr. Dixon at the time was president of the Middle South Utilities, 
Inc., and Mr. Yates was chairman of the board of the Southern Co. 
Both of these companies are holding companies for utilities that oper- 
ate in Arkansas, Ramiaiai Louisiana, Mississippi, and Alabama. 

In the years before the Securities and Exchange Commission was 
established, the Southern Co. was a part of the old Insull utility 
empire and Middle South Utilities was a part of the great utility 
empire of the Electric Bond & Share Corp. Electric Bond & Share 
Corp. has thus far escaped the application of the so-called death sen- 
tence provision of the Public Utility Holding Company Act of 1935, 
administered by the Securities and Exchange Commission. How- 
ever, there is pending before the Securities and Exchange Commission 
without final adjudication an application that the great utility empire 
of Electric Bond & Share Corp. be exempt from the said provisions 
of the Public Utility Holding Company Act. 

As a result of the President’s directive to the Atomic Energy Com- 
mission on June 16, 1954, that agency on June 30 notified Dixon and 
Yates that their proposal of April 10, 1954, for the contract was satis- 
factory, and suggested the opening of discussions leading to a definite 
contract. It was into that situation that the Securities and Exchange 
Commission, as an independent Federal regulatory commission, was 
drawn and for the reasons heretofore outlined. 

Even before the matter was in appropriate posture for submission 
to and for consideration by the Securities and Exchange Commission, 
as provided for by law, its Chairman on August 3, 1954, Mr. Ralph 
H. Demmiler, conferred with high officials of the Atomic Energy 
Commission to consider the problems the Securities and Exchange 
Commission would have to face under the Public Utility Holding 
Company Act, when the Mississippi Valley Generating Co. would 
appear before the Securities and Exchange Commission seeking its 
approval of the capital and financial structure of the Dixon- Yates 


18 Public Utility Holding Company Act of 1935. 

19 Record of hearings on Power Policy Relating to the Dixon-Yates Contract, before 
the Subcommittee on Antitrust and semoeny of the Committee on the Judiciary, U. 8. 
Senate, 84th Cong., June and July 1955, p. 52. 
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group. Later, Mr. Demmler, in testifying before a Senate committee, 
on December 5, 1955, frankly confessed that— 

one of the great quandaries which confronts an administrative agency every day 
is how it can justify advising somebody, whose contractual partner is coming 
before the Securities and Exchange Commission with a contract it must pass 
on.” 


Officials of the Atomic Energy Commission testified that in August 
1954, after the August 3 meeting at the Atomic Energy Commission, 
the Securities and Exchange Commission Chairman, Mr. Demmler, 
participated in another meeting at the White House, which included, 
among others, Mr. Rowland Hughes, of the Bureau of the Budget, 
and officials of the Atomic Energy Commission. A subject of dis- 
cussion at that meeting again was the Public Utility Holding Com- 
pany Act and the prospective further Securities and Exchange 
Commission proceedings regarding the Dixon- Yates contract and the 
Mississippi Valley Generating Co. 

In the succeeding months, the Chairman of the Securities and 
Iexchange Commission participated in additional conferences with 
members of the White House staff, the Bureau of the Budget, the 
Atomic Energy Commission, and officials from the Department of 
Justice, during the course of which conclusions were reached con- 
cerning the nature of the actions the Securities and Exchange Com- 
mission would undertake regarding the Dixon- Yates contract and in 
the scheduling of its actions thereon. In addition to the Chairman 
of the Securities and Exchange Commission, other prominent persons 
in those conferences included Mr. Sherman Adams, assistant to the 
President; Gerald Morgan, Esq., special counsel to the President; 
Mr. Rowland Hughes, Director of the Budget; Admiral Strauss of 
the Atomic Energy Commission; Messrs. Cook and Mitchell, of the 
Atomic Energy Commission; Mr. Warren Burger, Assistant Attorney 
General in charge of the Civil Division, Department of Justice; 
Lee Rankin, Esq., an assistant to the Attorney General (now Solicitor 
General of the United States); and Mr. Jerome K. Kuykendall, 
Chairman of the Federal Power Commission. 

Subsequently, the Securities and Exchange Commission held hear- 
ings regarding the problems it faced in discharging its responsibilities 
under the law concerning the Dixon-Yates deal. That included the 
holding of hearings, commencing June 6, 1955, relating to the debt 
financing of the Mississippi Valley Generating Co. The hearings ran 
until June 17, 1955.°* During the course of those hearings two wit- 
nesses, by the names of Adolphe Wenzell and Duncan R. Linsley, offi- 
cials of the First Boston Corp., one of the country’s largest investment 
underwriting banks, which was then expected to participate in the 
handling of the financing arrangements for the Dixon-Yates deal, 
were scheduled to testify at the SEC hearings on Monday, June 13, 
1955.2* At that time, many facts now known had not been disclosed 
concerning Wenzell’s dual role as an official of the First Boston Corp., 
and also as one who had worked in the Bureau of the Budget in col- 
laborating with other Government. officials, including those at the 
AEC, in working out the details of the Dixon-Yates deal. Therefore, 


120 Id. at p. 1266. 

121 Td. at p. 725. 

122 Id. at pp. 666-667 and 1272-1280. ; 

123 Record of hearings before the Securities and Exchange Commission on Application of 
MVGC Debt Financing Plans, June 6-17, 1955. 

“Id. at p. 326. 
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when it was apparent that representatives from the State of Tennessee 
would probably bring out some facts regarding that dual role on June 
13 (at a time when the United States see of Representatives was 
scheduled to take up the matter of a $6,500,000 appropriation for the 
erection of transmission lines to connect the proposed Dixon- Yates 
MVGC plant with the TVA system) effort was made to postpone that 
disclosure. Favorable action on the $6,500,000 appropriation was de- 
sired by those who were acting to further the Dixon- Yates deal. The 
effort to postpone the disclosure of the role of Wenzell took the form 
of a telephone call from Mr, Sherman Adams of the White House 
(assistant to the President). That telephone call was made by 
Mr. Adams to the Chairman of the SEC at his home on Saturday 
afternoon, June 11 (the office of the SEC not being open for business 
at that time). Mr. Adams requested the Chairman of the SEC to 
arrange for a postponement of the hearings, which were scheduled 
at the SEC on the Dixon- Yates matter, for Monday morning, June 13. 
The Chairman of the SEC testified that Mr. Adams based his request 
for such spoetpenesnens on the fact that certain Government attorneys 
interested in the matter were away from Washington at that time.?*° 
Other parties interested in the hearings, who were scheduled at the 
SEC for Monday morning, June 13, appeared as expected, prepared to 
examine Mr. Wenzell and Mr. Linsley. It was not until that time 
that they were informed that the SEC had ordered the hearing exam- 
iner in the case, without explanation, to suspend the hearing for a 
“short period of time” unspecified.’*7 Not until Thursday, June 16, 
did the hearing examiner by order of the SEC reconvene the debt- 
financing proceedings, commencing with the testimony of Wenzell and 
Linsley.’*= By that time, the United States House of Representa- 
tives was bringing to a final vote the proposed $6,500,000 appropria- 
tion for the Dixon-Yates transmission lines.’*° Parties interested in 
the proceedings, including the attorney for the State of Tennessee, 
requested an explanation as to why the SEC had so abruptly sus- 
pended the hearings on June 13. That request also asked that all con- 
ferences and communications relating to the postponement, be made 
a part of the record.’* The request was summarily denied by the 
SEC," 

Later when the Subcommittee on Antitrust and Monopoly of the 
Committee on the Judiciary, United States Senate, was investigating 
the matter, the Chairman of the SEC at first refused to testify whether 
he had had any communications or conversations with anyone in the 
White House with respect to suspension of the SEC hearings, main- 
taining that it was a privilege communication within the executive 
branch." In that connection, the Chairman of the SEC stated— 


I am not implying that there was any such [communications] by any means at 
all. 


1% Td. at pp. 379-380 and 625. 

12% Record of hearings on Power Policy, relating to the Dixon-Yates contract, before the 
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After the subcommittee threatened the Chairman of the SEC with 
contempt action, he consulted with the Attorney General of the United 
States and was advised in a letter opinion that communications regard- 
ing a proceeding before the SEC did not fall under the Presidential 
instructions regarding privilege communications and were not. privi- 
leged since they relate’ to quasi-judicial functions of the SEC. and 
that any information relating thereto could be made available to the 
congressional committee.’** Thereupon the Chairman of the SEC 
admitted that Mr. Sherman Adams, assistant to the President, had 
communicated with him and had requested the adjournment of the 
proceedings, as previously noted. Hlowever, the Chairman of the SEC 
continued to claim “privilege” concerning the nature and content of 
Mr. Adams’ conversation, when he was asked whether or not that con- 
versation had referred to the possible relationship of the prospective 
testimony by Mr. Wenzell on June 13 and the prospective action of the 
House of Representatives on that date on the Dixon-Yates trans- 
mission lines appropriation.’ He maintained, however, that Mr. 
Sherman Adams had mentioned as a reason for the postponement the 
absence of two Government attorneys from the city, but he admitted 
that he did not remember whether the identity 9f those attorneys 
was made known to him by Mr. Sherman Adams or whether he had 
asked who they were.** 

Mr. Sherman Adams was then invited to appear before the Senate 
subcommittee to explain the White House’s intervention in the SEC 
mae and to testify as to any other such conferences involving 

ixon- Yates.’ To that invitation Mr. Adams responded, refusing 
to testify on the grounds of his confidential relations to the President, 
as the head of the executive branch.’ 

It remains unresolved whether the United States House of Rep- 
resentatives would have acted as it did in approving by a narrow 
vote the $6,500,000 appropriation for the Dixon- Yates transmission 
lines on June 16, 1955, if Mr. Wenzell had appeared and testified 
before the SEC on June 13 and in that testimony disclosed his dual 
role as an official of the First Boston Corp. and also as a worker in 
the Bureau of the Budget on the details of the Dixon-Yates deal. 

The record discloses that the Federal Trade Commission, another 
supposedly independent Federal regulatory commission, has had 
liaison with the White House regarding the performance of its 
statutory duties and responsibilities. That has happened despite 
the fact that the FTC is an arm of the Congress. For example, the 
FTC as an arm of Congress is authorized and empowere | by section 
6 of the Federal Trade Commission Act to undertake on its own 
‘motion investigations of industries and corporations engaged in in- 
terstate commerce, and to publish reports exposing the facts. un- 
covered in its investigations. 

The record shows that Hon. Edward F. Howrey (who was ap- 
pointed Chairman of the FTC by the President, April 1, 1955) 
collaborated with officials of the White House concerning an investi- 
gation the Federal Trade Commission was making of the roasting 


1% Id. at pp. 378-379. 
15 Td. at pp. 394-395. 
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and distribution of coffee in the United States. Mr. Howrey testi- 
fied : 

During the course of that time I talked, 2 or 3 times then with the assistant 
to the President who is a very good friend, Mr. Gabriel Hauge, and he and 


Markham (Federal Trade Commission Chief Economist) and the State Depart- 
ment talked together about the thing.” 


According to the record the Commission was not informed of this 
collaboration between the Chairman of the Federal Trade Com- 
mission and representatives of the White House on this matter, and 
representatives of the Department of Justice on other matters con- 
cerning the work of the Federal ‘Trade Commission." 

During 1953 Mr. Jerome K. Kuykendall of the State of Washing 
ton. was appointed by the President us the Chairman of the Fed- 
eral Power Commission. Shortly thereafter, under the direction 
of Chairman Kuykendall, members of the staff of the Federal Power 
Commission became invclved in the preparation of the Dixon- Yates 
contract.’* 

The work of some of the FPC staff members on the Dixon- Yates 
contract brought them into liaison with the White House where con- 
ferences were in progress regarding the preparation of the Dixon- 
Yates contract.’** 

After the Dixon- Yates contract had been drafted it was submitted 
to the Federal Power Commission by the Atomic Energy Commis- 
sion for its comments. It was said that that draft was the sixth 
and essentially the final form of the contract the AEC officials 
were prepared to recommend to the Atomic Energy Commission for 
approval, after concurrence by the Federal Power Commission and 
the Bureau of the Budget.’** Thereupon Chairman Kuykendall and 
Vice Chairman Digby, of the Federal Power Commission, requested 
that, the FPC staff members analyze the contract. Then, in Mr. 
Kuykendall’s absence from the city, Acting Chairman Digby, of 
the FPC, caused copies of the draft of the contract to be referred 
to not only Mr. Francis L. Adams, Chief of the Bureau of Power, 
FPC, but also the Assistant General Counsels Lambert McAllister 
and Howard E. Wahrenbrock, of the FPC, for analysis and report. 

On August 24, and 25, 1954, Mr. Francis L. Adams, Chief of the 
Bureau of Power, and Mr. Lambert McAllister and Mr. Howard E. 
Wahrenbrock, Assistant General Counsels of the FPC, in separate 
memorandums to the FPC, reported on their analyses of the Dixon- 
Yates contract. 

Mr. Adams in his memorandum, of course, was not sharply critical 
of the draft of the contract which he had helped prepare.*** 


28 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess.. on The Organization and 
Procedure of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, p. 371. 

49 Td. at pp. 325-345. 

41 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. II, Federal Power Commission, pp. 621-629. 
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The memorandums from Assistant General Counsels McAllister and 
Wahrenbrock, of the FPC, reporting upon their analyses of the same 
draft of the Dixon- Yates contract, did not treat that contract so kindly 
as did Mr. Adams.*** Mr. McAllister i in his memorandum dondlndiad - 


I have never reviewed a power contract wherein each and every provision 
is written in such fashion that one party has an absolute veto right wherever 
any adjustment or change is indicated and no provision is made for the resolving 
of a dispute. The contract gives the impression that the generating company 
dictated the terms and conditions of the contract and either AEC was inept or 
without any right or opportunity to insist on relative provisions which would 
spell out the representative rights and circumstances under which an adjust- 
ment might be justified and provide for a resolution of any difference that might 
arise through an established form of negotiation or arbitration. 


Mr. Wahrenbrock, in his memorandum concluded : 


* * * The foregoing questions, arising from the limited and preliminary study 
which it has been possible to make, appear serious enough and numerous enough 
to cause grave apprehension that there are other questions and very substantial 
objections to the August 11 draft.” 


Subsequently, in November 1954, Chairman Kuykendall and Mr. 
Adams, the Chief of the FPC Bureau of Power, appeared before the 
Joint Committee on Atomic Energy and testified in favor of the 
Dixon-Yates contract. On that occasion Chairman Kuykendall 
caused to be placed in the record of the hearings before that con- 
gressional committee the memorandum which had been submitted to 
the FPC by Mr. Adams, reporting favorably on the Dixon-Yates 
contract.** 

During the course of that testimony, Hon. Melvin Price (Democrat, 
Illinois), a member of the Joint C ‘ommittee on Atomic Energy, ques- 
tioned Chairman Kuykendall of the FPC concerning the position that 
the FPC lawyers and the FPC Bureau of Law had taken regarding 
the Dixon-Yates contract. In that connection Representative Price 
inquired of Chairman Kuykendall if it was not a fact that the FPC 
Bureau of Law had rendered opinions regarding the Dixon- Yates 
contract. To that inquiry the following response was made: 


Mr. KuYKENDALL. No, our lawyers were not called into this. Our Bureau of 
Power worked with the AEC and with the Bureau of the Budget and conferred 
with our Bureau of Accounts, Finance, and Rates which Mr. Smith heads. At a 
later stage, Mr. Smith and Mr. Adams participated in some staff conferences 
with AEC but our Bureau of Law did not. Then, when we got these requests 
from this committee and from AEC to give our opinion, we did not ask the 
Bureau of Law to get into the legal phases of it, because I thought that would 
simply be plowing the same ground, so to speak, that I knew the attorneys for 
AEC have plowed and the Attorney General. So, they were not asked to give 
us—wait a minute, I will take that back. 

Representative ‘PRICE. I saw a press report to the effect that the General 
Counsel had not given his approval. 

Mr. KUYKENDALL. We had not asked him for it, but the staff took the contract 
to him and started drawing him into it. I felt that it was unnecessary, and we 
said in our first letter to the AEC that our attorneys had not passed on it.“ 


The memorandums by the lawyers of FPC consequently were not 
disclosed until hearings on the FPC were held by Subcommittee No. 1 
of the House Small Business Committee dori July 1955. By that 
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time the Joint Committee on Atomic Energy had concluded its con- 
sideration of the Dixon-Yates contract. Therefore, a congressional 
committee, with prime jurisdiction of the Dixon-Yates matter, was 
deprived of the opportunity to consider memorandums by FPC lawyers 
dealing with the Dixon- Yates matter. 

Liaison between the White House and Chairman Kuykendall, of 
the FPC, was not limited to the handling of the Dixon-Yates deal. 
The record is clear that Chairman Kuykendall appealed to Mr. Sher- 
man Adams, the assistant to the President of the United States, re- 

uesting opinion, advice, and counsel concerning the powers and au- 
thority of Chairman Kuykendall as against the powers and authority 
of other members of the FPC in the conduct of the affairs of the 
FPC.*” Advice in that respect was submitted to Chairman Kuyken- 
dall in the form of a memorandum which had been prepared by Mr. J. 
Lee Rankin, Assistant Attorney General of the Department of Justice, 
December 13, 1954. This memorandum was channeled to Chairman 
Kuykendall through the office of Mr. Sherman Adams, Assistant to 
the President.’ It was sent on to Chairman Kuykendall by Mr. 
Bernard M. Shanley, counsel to the President.“ An interesting 
aspect about this matter is that Chairman Kuykendall did not inform 
his fellow Commissioners at the FPC at the time he appealed to the 
White House for advice of that kind. After he had secured that 
advice he then let his fellow Commissioners in on it.’ 

All of these matters raise serious questions concerning the extent 
to which the supposedly independent Federal regulatory commissions 
and agencies are now subject to operation in accordance with the views 
held by officials at the White House and by the President of the 
United States, largely as a result of the fact that the President can 
now appoint and remove at his pleasure the chairmen of these various 
commissions. 

The previous discussion has dealt with confidential liaison between 
presidentially appointed chairmen of Federal regulatory commissions 
and representatives of the Chief Executives. 

Actions and attitudes toward Federal regulatory commissions 
tended to establish them as parts of the executive branch, and has 
caused them to be regarded as mere administrative establishments 
under the Chief Executive. That regard has Peete in many quar- 
ters. Therefore, the quasi-judicial and quasi-legislative responsibil- 
ities and duties of the Federal regulatory commissions have grad- 
ually lost status in the minds of many who have found it necessary 
to appear before them. 

Representatives of litigants and other parties who have business 
before these quasi-judicial agencies tend to have less respect for the 
members of such agencies as judges when they know they are subject 
to outside influences. 


1 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. II, Federal Power Commission, pp. 572-586. 
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An example of that is embodied in discussions between Federal 
Communications Commissioner Robert E. Lee with Dr. Frank Stan- 
ton, president of the Columbia Broadcasting System, New York, N. Y. 
A portion of the record of-remarks-made by Commissioner Lee over 
the telephone to Dr. Stanton on August 13, 1954, is as follows: 

I have given a little bit of thought and study to our problem. I would say 
on the Chicago thing—it’s my impression that you have nothing to worry about. 
I don’t think anything would be jeopardized by anything else you would do. 

On Milwaukee, I am not in a good position to advise you. I am almost afraid 
to say anything that might influence you because I could be so wrong. No 
matter what you did there, I am sure it would not reflect in the Chicago deal. 

As a matter of fact, you have got some time on the Milwaukee business. I 
doubt if that multiple ownership stuff will go through for a couple of months. 
The opinion seems to be that we would need a full Commission to finalize it, 
and everybody seems to be going somewhere’for the next couple of months. 

The only point I can really make is that I feel confident that on the Chicago 
vee it is all right. I could be wrong, you know, but I think that is pretty 
solid. ’ 

References in that communication to situations in Chicago and in 
Milwaukee were to matters which had come before the FCC and with 
respect to which all issues had not been finally resolved. The Zenith 
Radio Corp., of Chicago, Ill., had been involved in one of those situ- 
ations and had sought to appeal from some rulings it felt should not 
have been made. 

On another occasion FCC Commissioner Lee visited and dined in 
the home of a party who had a matter pending at the FCC. Asa 
member of the FCC he voted in favor of the party whose hospitality 
he accepted when the FCC decided that matter.’ 

In recent. hearings before the Subcommittee on Antitrust and Mo- 
nopoly of the Committee on the Judiciary, House of Representatives, 
testimony was received in which it was alleged that FCC has favored 
maintaining the status quo monopoly position of the CBS and NBC 
networks.? 

FCC Commissioner Lee has been reported as having taken the posi- 
tion that the FCC should not “concern itself unduly with programs 
or business operations, theorizing the broadcasters by dint of risk 
investments, experience, and know-how are best qualified to run their 
own affairs in public interest.” 1°" 

That position is at variance with the position recently taken by 
Senator Bricker, of Ohio, in a report to the Committee on Interstate 
and Foreign Commerce, United States Senate, in which it is stated : 

Two networks—Columbia Broadcasting System and National Broadcasting 
Co.—have an unprecedented economic stranglehold on the Nation’s television 


industry. 
Effective competition is stifled under this yoke of economic dominance. The 


result is a private monopoly. 
It was recommended that Congress or the FCC take action “open- 
ing the door to the establishment of competing network organizations 
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and additional sources of vital program material to small market 
stations.” *** 

Recently there was uncovered an instance of ex parte and conti- 
dential discussion between a member of the CAB and a representative 
of a'party it was supposed to be regulating. According to the record, 
that ex parte and confidenital discussion dealt with a matter that mem- 
ber and other members of the CAB were expected to consider in the 
course of their performance of responsibilities and duties in the inter 
est of the public. 

In 1953 the CAB had before it for consideration a proposed genera! 
passenger fare investigation. The question of an appropriate pas- 
senger fare level on the certificated airlines had been considered for 
some time, but in all the history of the Board no overall investigation 
of passenger fares, which now, unlike'the early days of transportation, 


account for some $5 percent of the return to the airlines, has ever been 


undertaken.*** 
A general fare investigation was necessary if the airlines and the 


(CAB were to have an integrated and sound passenger fare policy. 
bo = ‘ 


It was also necessary that there be established a reserve policy for 
the airlines whereby maximum earnings accruing in a prosperous 
period could be averaged with earnings in leaner years in order to 
strike the average earning levels of the lines,'®° 

The standards of the Board, to the extent that the Board has stand- 


ards with regard to fares, fluctuated with the times.” 


In 1952, although domestic airline passenger fares were then almost 
at their record height, the Board had given its approval to a $1 in- 
crease on each ticket sold, irrespective of the length of the trip.’” 


‘The rationale behind this across-the-board increase was to set up a 


“taper pattern” so that short hauls would be relatively more costly 
than long hauls. It is manifest that. the establishment of such a 
pattern could have been more scientifically and equitably accomplished 
by a thorough investigation of the whole fare structure. 

If the dollar across-the-board increase had not been granted in 
1952, the total savings during the years 1953 through 1955 to airline 
passengers would have amounted to $6144 million.’** The profits 
for the airlines for the years in this same period averaged something 
better than 11 percent, although 8 percent per annum had been con- 
sidered a good average figure.’ 

Un April 10, 1953, the CAB met and at that time agreed to have 
such an investigation made. Commissioner Denny, a quondam Mem- 
ber of Congress and of the House Committee on Interstate and For- 
eign Commerce, voted in favor of this investigation. At the time of 
this meeting, Mr. Denny had been a member of the Board virtually 


only a‘nratter of days. “On April 27, 1953; the Board met again and 


the matter of the fare investigation was again raised. Board Member 
Denny thereupon voted against the investigation. At the time that 


*™ The Network Monopoly, report to the Committee on Interstate and Foreign Com- 
merce, U. 8S. Senate, by Senator John W. Bricker, on April 30, 1956, pp. 1 and 22—23. 

*° Transcript record of the hearings before the Antitrust Subcommittee of the Com 
mittee on the Judiciary, House of Representatives, 84th Cong., 1956, Tr. pp. 255—256, 
‘265 and 581. 
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Td. at Tr. pp. 559 and 1081. 

'®@ GAO audit, pp. 72—75. 

1 'Transeript record of the hearings before the Antitrust Subcommittee of the Com- 
mittee on? the Judiciary, House of Representatives, 84th Cong., 1956, Tr. p. 564. 
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Mr. Denny foreclosed the investigation as to fares and earnings of 
the airlines, such information was available to him. Mr. Denny, in 
his explanation. for his dramatic reversal, a reversal that ran against 
the considered opinion of the bulk of the staff of the Board who had 
the matter under consideration for a considerable Iength of time, 
indicated that his privately made studies had compelled him to change 
his opinion. However, when the Board convened on April 27, Mr. 
Denny, in effect, opened the discussion by announcing that Mr. Stuart 
Tipton had been to see him. Mr. Stuart G. Tipton is president of the 
Air Transport Association, the trade association of the certificated 
air carriers in the United States who were all vitally interested in the 
maintenance of the level of the airline fares and in the exclusion of 
the noncertificated carriers and, in fact, certificated carriers whose 
management held contrary opinions.’® 

In 1943, as a result of a fare investigation, fares had been lowered 
10 percent. A similar situation had occurred in 1945 and, of course, 
the carriers devoutly wished to avoid the consummation of a similar 
result in 1953. The fact that the overall fare structure of the air 
carriers in the United States was the result of a patchwork technique, 
was of no great concern either to the air carriers or the Board.’® 

Mr. Denny resolutely denied that he had ever met Mr. Tipton, 
although he seemed to have been impressed with his ability. He stated 
that the conversation he had had with Mr. Tipton on the occasion of 
Mr. Tipton’s call on him had been along general lines and that no 
discussion of the case occurred. Nevertheless, it appears that a_dis- 
cussion concerning the position of the airlines in the fare investigation 
was held and that Mr. Tipton certainly stated the position of the ATA,, 
as representative of all the airlines.’ 

In spite of Mr. Denny’s assertions that the case was not discussed, 
it appears that Mr. Denny stated subsequently that Mr. Tipton had 
presented to him such facts that he was led to change his mind. It 
appears that his denial to the contrary notwithstanding, Mr. Denny 
had met Mr. Tipton on the occasion of Mr. Tipton’s several appear- 
ances before a congressional committee of which Mr. Denny had been 
a member. Subsequently Mr. Denny conceded that he had seen Mr. 
Tipton on such occasions when Mr. Tipton had testified before him, 
but that he had not at any time engaged in any colloquy with him. 
The records of the 82d Congress, however, indicate otherwise.? 

At the time the investigation was dismissed, with two dissenting 
opinions, it was the understanding that a staff study would be made, 
although it was apparent that a staff study was no substitute for an 
investigation” Not long after the dismissal of the investigation and 
the conversations that Mr. Tipton had had with Mr. Denny, Mr. Tip- 
ton, in his capacity as president of.the ATA, sent the member airlines 
a bulletin, wherein he indicated that the staff could not complete the 
study by January 1, 1954, the proposed target, date. It is, of course, 
impossible to ascertain whether Mr. Tipton was able, because of his 
thorough familiarity with the practices and procedures of the Board, 
to predict that the staff of the Board, which may well have been under- 
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manned, could not complete the task involved in such a study by the 
proposed target date, or whether during the course of the conversa- 
tion between Messrs. Denny and Tipton which lasted up to an hour, 
Mr. Denny, even innocently, had given to Mr. Tipton the information 
he needed.*” 

The study, which did not contain any recommendations, was not 
issued until June 7, 19542" 

While Mr. Denny has consistently claimed that his conduct in this 
matter was along the highest standards of ethical conduct, Mr. Denny 
and other members of the Board have claimed privilege in refusing to 
answer questions addressed to them by the special subcommittee of 
the Judiciary Committee.” 

The Board’s refusal to countenance the general fare investigation 
is curious when judged by any standard. The revenue of one carrier 
alone is a quarter of a billion dollars, and of the big four—Eastern 
Airlines, American Airlines, United Airlines, and TWA—varies be- 
tween $150 to $250 million. The certificated airlines’ income increased 
20 percent in a 5-month period between 1954 and 1955. Two of the 
smaller and weaker trunklines—Capitol and Delta Airlines—grew 
15 percent in 1 year, while Pan-American Airways, the giant, made 
68 percent of all the operating profit of all the airlines. Costs, due 
to increased efficiency, are much lower according to CAB Docket 
55092 It is manifest that that expansion of the airline industry 
so as to serve the greatest number of people can best be accomplished 
by a generalized lowering of rates. Nevertheless, the Board did noth- 
ing to bring this about. The national antitrust philosophy which 
states that the “public welfare is best served by the encouragement of 
competition” (People v. Sheldon (139 N. Y., 263) ) was ignored. 

The Board has attempted—to the extent that it has attempted— 
to achieve its function for promoting the welfare of the industry by 
“regulating competition but not rates.” *** 

he rates have remained sticky and have responded only to the 
competitive force of new fog “mag Ye carriers. The entry in a market 
of a new competing carrier filing lower fares has invariably brought 
down the existing fare pattern, as the older operators on this route 
have reduced their fares in order to meet the price drive of the new 
competitor in the market. The certificated airlines have been shel- 
tered behind the CAB’s unwillingness to encourage newer unfran- 
chised carriers.” 

The noncertificated carriers in their price drive on the transconti- 
nental run between the east and west coasts have brought the fare 
down to $80, with the certificated carriers charging $99 for the same 
distance.” 

_ On the run from the east coast to Albuquerque, N. Mex., where there 
is no competition on the part of noncertibeated carriers, the fare level 
is substantially higher than the level operative between the east-west 
coasts, although the distance traversed is substantially less. North 
American Airlines offered to fly New York—Washington for $10, in- 








1” Td. at p. 880. 

171 GAO audit, p. 73. 

12 Transcript record of the hearings before the Antitrust Subcommittee of the Com- 
mittee on the Judiciary, House of Representatives, 84th Cong. 1956, Tr. pp. 609, 896-897, 
905-916, and 921. 

173 Td. at pp. 866, 963-964, 1403-1405, 1716, 1752, and 2421. 

174 Td. at p. 964. 

17% Td. at pp. 648-649. 

17% Td. at p. 841. 








48 PROBLEMS OF SMALL BUSINESS 


cluding tax, as compared to the certificated airlines’ charge of $12.25 
on an airline day coach. Certainly, if entry to the industry is to be 
restricted, thereby insulating the industry from the forces of the 
market, the rates should be controlled.*” : 

The situation with regard to international air services must be re- 
garded in a somewhat different light since the foreign governments 
would not allow the lowering of the fare level. Here, too, the Board 
has been remiss. It has failed to give appropriate encouragement to 
all attempts to lower the fare level. It has, in a given case, failed to 
act upon a special rate request for a student tour until the season was 
so far advanced that nothing more could be done by the proponents 
of this group, a type of group whom it would be particularly appro- 
priate to have visit abroad. Whether general balance of payments 
improvement to the foreign governments involved, which would flow 
from mass travel abroad, has been sufficiently stressed by the Board 
through the State Department is not certain.** 

While it has not been customary for the Board to refer a procedural 
order for the attention of the President, the Board has inditated ‘that 
if the White House is interested in a matter it would be consulted 
about the procedure to be followed. Control over the order of pro- 
cedure may bring control over the results.” 

Upon consideration of the applications for Trans-Pacific certificates 
by Pan-American and Northwestern, the applications were consoli- 
dated into one proceeding. Therefore, Northwestern, a considerably 
weaker and smaller carrier, was probably placed at a grave disad- 
vantage.’ 

Section 801 of the Civil Aeronautics Act gives to the President of 
the United States the right to intervene in any proceeding wherein 
international carriage is involved. 

Section 1001 reserves to the Board the manner in which such pro- 
ceeding may be conducted. 

The certificated airlines have attempted to do indirectly what they 
could not do directly. They have attempted to use the presence on 
the staff of the Board of Mr. Hord, Chief of the Division of Accounts, 
who is sympathetic to the operating ratio approach to the determina- 
tion of reasonable hearings in the airline industry, to further the 
approach which is the one most favorable to the airlines’ interest. 

The Board has protected the vested interests in the airline indus- 
try—the grandfather carriers—from the impact of fresh competitive 
forces that have demonstrated, where permitted to do so, their ability 
to drive the fare level of airplane transportation to such levels where 
it could become the mass media for transportation not only over the 
long hauls but perhaps the shorter ones as well. The function of the 
Board was to have been to promote the airline industry as provided 
for in that paragraph of the declaration of policy which calls for 
“the promotion of cAacant economical, and efficient services by the 
air carriers at reasonable charges without unjust discriminations, un- 
due preferences or advantages, or unfair or destructive competitive 
practices.” Instead the Board has acted to maintain for the benefit 
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of the certificated carriers a pattern of fares which does not conform 
to the pattern small competitors have offered to provide. 


A Review or Some Recent APPOINTMENTS THE Cuter Executive Has 
Mape or CuarrMEN oF Feperat ReGuiarory ComMMISSIONS 


One of the first appointments made by the present Chief Executive 
to a Federal regulatory commission was the appointment of Hon. 
Edward F. Howrey to be a member and also to be Chairman of the 
Federal Trade Commission. Hearings before the Committee on 
Interstate and Foreign Commerce, United States Senate, on the 
nomination of Mr. Howrey were held during March 1953. Accord- 
ing to the record of these hearings Mr. Howrey, for a period of ap- 
proximately a quarter of a century before his appoimtment, had 
devoted his time and efforts as a lawyer in defending persons and 
firms in proceedings which had been brought against them by the 
Federal Trade Commission and other agencies of the Government. 
His clients had included the Firestone Tire & Rubber Co., the Auto- 
matic Canteen Co., and a number of other large, important firms. 

In one proceeding, known as the “quantity limit proceeding,” Mr. 
Howrey had not only represented the Firestone Tire & Rubber Co., 
one of the parties in the proceeding, actively for a substantial period 
of time immediately preceding his appointment to the Commission, 
but. that matter was awaiting further proceedings in court. It was 
obvious that it would call for further effort on the part of the Federal 
Trade Commission, and while Mr. Howrey would be serving as a 
member of the Commission. Therefore, before he was confirmed 
he was questioned regarding the matter. In this connection he as- 
sured the Senate committee that he would completely disqualify him- 
self from participating in or handling questions that would affect is- 
sues involved in the matter. A portion of the record on that point 
is quoted as follows: 

: Senator Magnuson. The quantity-limit case, the rubber-tire case, was a first- 
impression case? 

Mr. Howrey. Yes. 

Senator MaGnuson. It involves a serious question of policy in regard to con- 
sumer prices; would you agree with me on that? 

Mr. Howrey. Yes. It involves a serious policy question in procedure, too. 

Senator MaGnuson. I may be wrong, and I think you are probably better 
qualified to answer this, and I know you will, but it seems to me the policy in 
that case, regardless of what the Supreme Court may decide, is going to spread 
to all kinds of industries and be in front of the Federal Trade Commission for 
mInany years to come. 

Mr. Howrey. Well, I don’t know whether it would or not. 


Senator Pastore. You admit there is a serious question of policy involved? 
Mr. Howrey. Yes; I think I would. * * * 


» * * * * * v7 


Senator Magnuson. I said there is some difference here from going on the 
bench because there is the law. But, among other things, you not only deter- 
mine policy but you write policy and originate cases, which you should. The 
judge can only say, “This is the law. I interpret the law.’”’ Down there there 
is a much different situation. This is going to spread to everything, to every 
part that is manufactured. 
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Shortly thereafter—on July 16, 1953—the Court of Appeals for the 
District of Columbia reversed the judgment of the District Court for 
the District of Columbia which had upheld the FTC on a question of 
jurisdiction vital to the proceeding. The question then was, Would 
the FTC request the Solicitor General to carry the case to the United 
States Supreme Court? There remained a period of 90 days within 
which the Solicitor General could move to do that. On August 26, 
1953, FTC Commissioners Mead, Spingarn, and Carretta (with Com- 
missioners Howrey and Mason not participating) requested the Solici- 
tor General to petition the Supreme Court to review the matter.’** 

Prior to that time the Federal Trade Commission had specified that 
its Bureau of Antimonopoly, and not the Office of the FTC General 
Counsel, would be depended upon to represent the Federal Trade Com- 
mission in assisting the Solicitor General in the handling of the matter. 
However, the occasion did not arise for the FTC Bureau of Antimo- 
nopoly to assist the Solicitor General in his handling of the matter, for 
on September 30, 1953, the Solicitor General announced that he had 
made a decision not to appeal the case to the Supreme Court. Later, 
Mr. Howrey and Mr. Kintner, the General Counsel of the FTC (who 
had been selected for that post by Mr. Howrey during the summer of 
1953) testified before the House Small Business Committee and gave 
some very interesting testimony regarding what had occurred before 
the Solicitor General announced his decision to refrain from petition- 
ing the Supreme Court to review the proceeding. They testified as 

ollows: 


Mr. MacIntyre. Now, one of the attorneys representing the Firestone Tire & 
Rubber Co. before the United States district court, as well as in the filing of the 
appeal to the circuit court of appeals, is the present Chairman of the Federal 
Trade Commission? 

Mr. KInTNER. Yes, sir; and he has taken no part since he became Chairman 
in the consideration of those cases. In fact, he will not even let the word 
“rubber” be mentioned in his office by a member of the staff. 

Mr. MacIntyre. He has disqualified himself? 

Mr. KintTner. Yes, sir; he has disqualified himself. He has bent over back- 
ward in that respect. I know that, sir, from my very close relationship with 
him. 

Mr. MacIntyre. He never discussed this case with you? 

Mr. KInTNER. No, sir. 

a * tJ * ~ * * 

Mr. MACINTYRE. Now, I want to ask, Did you attend any conference in the 
Justice Department concerning that matter in that period of time before the 
period for certiorari expired? 

Mr. KIntNeERr. Yes, sir. 

I believe that I attended two conferences in the Department of Justice. I 
believe, also—I am sure—that I made a call upon Robert L. Stern, the Acting 
Solicitor General, and urged that he take up this case, that he attempt to seek 
certiorari in the Supreme Court. 

Mr. MacINTyRE. Who accompanied you to Mr. Stern’s office? 

Mr. Kintner. As—— 

Mr. Howrey. Mr. Chairman, may I refresh his recollection? I accompanied 
Mr. Kintner on one occasion to Mr. Stern’s office, and also urged the Department 
of Justice to seek certiorari in that case. 

Mr. Kintner. The Chairman is correct, and I do not believe that anyone else 
accompanied me. I am not—well,I am certain. On reflection, I am certain that 
no one else accompanied me (p. 85). 

ca a * a * + = 





183 Td. at pp. 118-122. 
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Mr. Evins. Now may I ask you, You were representing the Firestone Co. and 
opposing the quantity-limit rule? 

Mr. Howrey. I wasnot then. I had filed my withdrawal from the case. I had 
no connection with the case. 

Mr. Evins. What I am trying to state is that in your participation in legal 
theory you had always opposed the quantity-limit rule? 

Mr. Howrey. I had been the advocate of a client who opposed it. That is 
true. 

I went over there and I asked Robert Stern if he would not carefully study 
the papers that had been filed with him and I asked him to file an application 
for certiorari. 

Mr. Byins. Did you go alone, Mr. Chairman? 

Mr. Howrey. Mr. Kintner was with me. 

Mr. Evins. Only Mr. Kintner? 

Mr. Howrey. Mr. Kintner was with me. 

Mr. Evins. Was anyone else with you? 

Mr. Howrey. No one else was with me. 

Mr, Evins. Any of your fellow Commissioners with you? 

Mr. Howrey. No one was with me. No one means no one in my language (p. 
112). 

* * * ae * ¥ 7 

Mr. Evins. You disqualified yourself and then you secretly went and talked 
With the Solicitor General on the matter. 

Mr. Howrey. I did not secretly at all. 

Mr. Evins. You did not invite your fellow Commissioners. 

Mr. Howrey. I don’t invite my fellow Commissioners on many matters. 

Mr, Evins. You run the whole show and you took the General Counsel whom 
you appointed ; is that correct? Let me ask you this and I will let you proceed. 
Why didn’t you consider taking the attorney on your staff who was familiar with 
the case and had devoted his time to working on the case? 

Mr. Howrey. Because I had been told that he was the one who suggested— 
he did not tell me this personally but it was hearsay—he suggested that the 
quantity-limit case would not be pursued vigorously now. 

Mr. Evins. You wanted it pursued vigorously? 

Mr. Howrey. I certainly did. 1 wanted the courts to pass on it. 

It is the most normal and honest thing a man can do. 

Mr. Evins. You did not take with you the man who had pursued the matter 
vigorously. 

Mr. Howrey. I would think that you would generally know that in this city 
of protocol you don’t normally take, I think he was a grade-13 lawyer, to talk 
to the Solicitor General. I am not discrediting the lawyer because he is a very 
capable lawyer (p. 113). 

* * * * ca * a 

Mr. Evins. The matter was properly referred by the Commission to the De- 
partment of Justice in ample time to take action without you having to partici- 
pate at all. 

Mr. Howrey. I did not participate at all in the merits of the case. I asked 
that the court be allowed to review. 

Mr, Evins. How many times did you go to the Department of Justice? 

Mr. Howery. Once (p. 115). 

a * * * od + + 

Mr. Evins. No other action was taken except you and Mr. Kintner talked 
to the Solicitor General. 

Mr. Howrey. That was before they had denied it. 

Mr. Evins. That is right. 

Did the Commission take any action by formal minute or otherwise with 
respect to Mr. Kintner or other members of the staff handling the case with the 
Department of Justice prior to the time they refused to take certiorari? 

Mr. Howrey. No (p. 123). 

* * ” %* * ; & * 

Mr. Evins. To become Chairman of the Commission you would have to have 
friends at the White House. You are a friend of Charles Willis at the White 
House? 

Mr. Howrey. Yes. I had never met him until after I became Chairman of 
the Federal Trade Commission. 
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Mr. Evins. You had never met him until after you became Chairman—— 

Mr. Howrey. No, sir. I might say I have great admiration for everyone 
at the White House. 

Mr. Evins. You know Mr. Willis as a son-in-law of Mr. Harvey Firestone? 

Mr. Howrey. Yes; I understand that they were on the Eisenhower train 
together (p. 125).™ 

Each of the Federal Trade Commissioners who had participated 
in the request made by the FTC to the Solicitor General to appeal the 
proceeding to the Supreme Court ee surprise that Mr. Howrey 
had participated in the matter at all, because he had so clearly refrained 
from participating with the other Commissioners in the handling of 
the matter. They also testified that until the House Small Business 
Committee developed the fact they had no knowledge that he had 
participated in the matter by visiting and talking with the Solicitor 
General about it."® 

Likewise staff members of the FTC who had responsibility for the 
handling of the matter testified that they were without knowledge 
that Mr. Howrey and Mr. Kintner had gone to the Department of 
Justice and discussed the quantity-limit proceeding.™ 

Mr. Howrey stoutly defended his action and offered for inclusion 
in the record a letter that was written to him under date of July 21, 
1955, by Mr. Robert L. Stern corroborating the testimony Mr. Howrey 
had given to the effect that the Solicitor General had been asked by 
Mr. Howrey to file a petition for certiorari." Mr. Stern, it should be 
noted, was the Acting Solicitor General with whom Mr. Howrey had 
discussed the matter. 

The tortuous course to which the quantity limit proceeding has 
been subjected will finally bring it before the Supreme Court for 
adjudication—perhaps in 1957. If it had been appealed to the Su- 
preme Court in 1953 on the point then in issue it is probable that the 
proceeding would have been concluded long before this. 

Another important case which had been brought by the Federal 
‘Trade Commission and which had been defended by Mr. Howrey was 
that of FTC docket No. 4933, /n the Matter of Automatic Canteen 
Company et al. Just prior to his appointment as Chairman of the 
FTC, Mr. Howrey had argued that case in the Supreme Court. He 
won a decision there, but with the qualification that the case would be 
referred back to the FTC for the purpose of the Commission making a 
determination as to whether it could make additional findings regard- 
ing the facts involved. While the case was pending Mr. Howrey 
assumed his post as Chairman—on April 1, 1953. Mr. Howrey also 
disqualified himself from participating in that case and refrained from 
taking any part in the Commission’s deliberations on it at the confer- 
ence table. Nevertheless, some staff members, who owed to him their 
appointments to the positions they held, did study and review the 
matter and recommended that the Commission make no further find- 
ings as to the facts but dismiss the case from further consideration, 
which the Commission did on September 30, 1954. 

One of the Commissioners, Hon. Albert A. Carretta, who wished for 
an opportunity to participate in the Commission’s consideration and 


14 Td. at pp. 85, 112-113, 115, 123, and 125. 

5 Id. at p. 211 (testimony of former Commissioner Spingarn), p. 314 (testimony of 
Commissioner Mead) and p. 326 (testimony of former Commissioner Carretta). 

186 Td. at p. 411 (testimony of Mr. Sheehy) and p. 451 (testimony of Mr. Layton.) 

"7 Id., at p. 374. 
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‘decision on this case was denied that opportunity. He testified that 
as early as January 27, 1954, he had sent a request to Mr. Kintner, the 
General Counsel, for a report on the case, but that to his knowledge he 
did not receive such report before his term as Commissioner expired 
September 25, 1954. He was certain that he was not given an oppor- 
tunity to participate in the Commission’s decision because the matter 
was not taken up by the Commission for decision until September 30, 
4954, 5 days after Mr. Carretta had left the Commission.*** 

According to a report submitted to the committee subsequent to 
Mr. Carretta’s testimony, the General Counsel, Mr. Kintner, did pre- 
pare and submit a report on the case in question during the summer of 
1954.89 

Following the hearings before the House Small Business Committee 
dealing with the organization and procedures of the Federal Trade 
Commission in July 1955, Mr. Howrey resigned from his position as 
Chairman of the FTC. He submitted his resignation to the President 
during August, to become effective September 12, 1955. 

His successor as Chairman of the FTC was Hon. John W. Gwynne, 
another member of the Commission. Chairman Gwynne, unlike Mr. 
Howrey, had 2 years of service as a member of the Federal Trade Com- 
mission. before becoming Chairman. Also, most of his life has been 
spent in public service. He served as a judge in lowa prior to his serv- 
ice as a Member of Congress for several terms. He served with dis- 
tinction as a member of the Committee on the Judiciary in the House 
of Representatives. 

During 1953 the Chief Executive appointed Ralph H. Demmler, 
Esq., of Pittsburgh, Pa., as a member and Chairman of the Securities 
and Exchange Commission. Before his appointment, Mr. Demmler 
had had a career somewhat like that of Mr. Howrey who had been 
appointed as a member and Chairman of the FTC. For many years 
he had been associated with the important and prominent law firm of 
Reed, Smith, Shaw & McClay, Pittsburgh, Pa. Among the clients of 
that law firm were a number of steel companies, the First National 
Bank of Pittsburgh, and other large banking interests. Mr. Demmler 
served as Chairman of the SEC from midsummer 1953 to midsummer 
1955. He had undertaken to guide the SEC in its activities concern- 
ing the Dixon- Yates contract, as pointed out in the earlier sections of 
this report. Tlowever, it remained for his successor, Mr. J. Sinclair 
Armstrong, a member of the SEC, to conclude the direction of the 
SEC’s handling of the Dixon- Yates matter. Mr. Armstrong became 
Chairman of the SEC during July 1955. Before his appointment to 
the SEC, Mr. Armstrong's career was similar to that of his predeces- 
sor, Mr. Demmler. For a number of years before coming to the SEC 
Mr. Armstrong had been associated with the law firm of Isham, Lin- 
coln & Beale, Chicago, Ill. Mr. Armstrong’s law practice with this 
firm had involved the handling of business for clients at the SEC, in- 
cluding the preparation, filing, and processing of registration state- 
ments under the Truth in Securities Act of 1933. These clients in- 
cluded such large and important business firms as Commonwealth- 
Edison Co., of Chicago, and Wilson & Co., Inc., packers. Also, Mr. 


#8 Record of hearings on Price Discrimination, before the Select Committee on Small 
aa House of Representatives, 84th Cong., 1st sess., November 1955, pt. I, pp. 
‘ = . 

1° Td. at pp. 1164-1165. 
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Armstrong's law firm before he joined it had been the legal representa- 
tive of the old Insull utility empire. Both Mr. Demmler and Mr. 
Armstrong submitted letters of resignation to their respective law 
firms when they were appointed to the SEC. However, their resigna- 
tions were worded to become effective only at the time of the confirma- 
tion of their appointments by the United States Senate. When their 
appointments were made fully effective, their respective law firms 
then paid to Mr. Demmler and Mr. Armstrong their accumulated 
shaves of the earnings of the firms. 

Also in 1953 the Chief Executive appointed a new Chairman of the 
Federal Power Commission, Mr. Jerome K. Kuykendall of the State 
of Washington. At the time of his appointment to the FPC, Mr. 
Kuykendall was a member of the Public Service Commission of his 
home State, but he had been in that position for a period of less than 
2 years. Prior thereto, he had been a member of a law partnership in 
the State of Washington which had represented large utility com- 
panies in cases before the Washington Public Service Commission. 

At the time he was a member of the Public Service Commission a 
person by the name of Holland Houston was on the payroll of that 
Commission. According to the testimony of Mr. Kuykendall, Mr. 
Houston’s work “was a Tittle bit out of the realm of the work of the 
regulatory commission.” He “spent his time studying various power 
projects and making engineering calculations of various dam sites, 
and so forth, and advising the governor concerning them.” He did 
not report to the Public Garvie Commission at all, and “the Com- 
missioners at that time had no real control over Mr. Houston.” Mr. 
Houston was called upon and accepted invitations to speak at various 
gatherings as an “apostle of private power” and an opponent of “all 
public power projects.” Mr. Kuykendall not only knew of the views 

‘of Governor Langlie of the State of Washington against the develop- 

ment of public-power projects,” but he also knew of the outspoken 
views of Governor Langlie in that respect, as expressed through his 
personal representative, Mr. Holland Houston, when Mr. Houston 
later appeared before the Federal Power Commission and urged 
Chairman Kuykendall and other members of the FPC to disapprove 
the proposed Federal power project known as Hells Canyon.” 

Mr. Kuykendall then proceeded to sit in judgment as a member of 
the Federal Power Commission regarding the Hells Canyon project, 
and participated in the Commission’s decision in favor of the pro- 
posals of the Idaho Power Co. and against the proposals for the con- 
struction of a Federal power development on Snake River known as 
the Hells Canyon project. Mr. Kuykendall saw no reason why his 
recent associations with Governor Langlie and Holland Houston 
should operate against his participation as a member of the FPC, in 
deciding a matter in the direction Governor Langlie and Mr. Houston 
wished.” 


1° Record of hearings on the nomination of Jerome K. Kuykendall to the Federal Power 
Commission, before the Interstate and Foreign Commerce Committee, U. S. Senate, 83d 
Cong., p. 10. 

8! Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. II, Federal Power Commission, p. 601. 

127d. at p. 602. 

18 Td. at p. 603. 
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One notable departure from the pattern followed by the Chief 
Executive in selecting persons for appointment to the office of chair- 
men of the Federal regulatory commissions was the selection of Com- 
missioner Rosel H. Hyde. When he was selected—during April 
1953—to become Chairman of the Federal Communications Commis- 
sion, Mr. Hyde was serving as a member of that agency. Also, prior 
to his becoming a member of FCC, he had served for a number of 
years as a member of its staff. He was a career public servant in the 
enforcement of the laws entrusted to the FCC. However, at the time 
the press reported his selection as Chairman it was also stated that his 
appointment would be on a somewhat “probationary basis.” The 
press noted at that time that, if Mr. Hyde did not “achieve the desired 
results” at the FCC, the President would be free to name a successor 
within a matter of a few months. The Chief Executive did name a 
successor to Mr. Hyde in 1954. The person selected to succeed him was 
Mr. George C. McConnaughey of Ohio. Prior to his aoe as 
a member and Chairman of the FCC, Mr. McConnaughey had prac- 
ticed law in Ohio and had represented a number of clients who were 
engaged in the communications field, although at the time of the hear- 
ings on his nomination he contended that he had never represented 
anyone who had business before the FCC. It was nevertheless devel- 
oped during the course of the hearings on his nomination that he had 
represented the Ohio Bell Telephone Co. before the courts in rate 
eases. The Ohio Bell Telephone Co. is a wholly owned subsidiary of 
the American Telephone & Telegraph Co. The A. T. & T. does have 
a substantial amount of business before the FCC. Considerable dis- 
cussion on that point occurred during the course of the hearings on Mr. 
McConnaughey’s nomination. Conclusions on this matter will not be 
drawn at this point. Instead, the pertinent portions of the record on 
that aspect are quoted as follows: 


Senator Monroney. When I was questioning before you mentioned that you 
had been an attorney for Ohio Bell, I believe, for 1952 and 1953. Were there 
other years that you represented them? 

Mr. McConnavueHey. Yes. I understood the question to be my last representa- 
tion of the company. It was at that time. But I have represented that company 
as well as the—no, not the Cincinnati company—Ohio Bell, I think I first did a 
little work for them in 1948 or 1949, and Cincinnati and Suburban Bell, I think, 
possibly in 1949 or 1950, was the first work I did for them. 

Senator Monroney. Then you were on a regular annual retainer at that time? 

Mr. McConnavuGuey. I was hired for special rate work. 

Senator Monroney. Before the Public Utilities Commission? 

Mr. McConnavueHey. Yes, that is right. 

Senator Monroney. Then later did you take the case to the Supreme Court 
or was that done by others? 

Mr. McConNAUGHEY. Well, they have their own general counsel, sir. I was 
just a lawyer that was hired as a general practicing lawyer to assist in the 
preparation of those cases. 

Senator Monroney. Before both the Supreme Court and the other? 

Mr. McConnavuGHey. Before both the Public Utilities Commission of Ohio and 
the Supreme Court of Ohio. 

Senator Monroney. Now, I do not wish to ask what the fees were or any- 
thing like that, I do not think that is our business. I resent the fact that every- 
body has to disclose everything, but could you tell the committee roughly dur- 


™ Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. III, Federal Communications Commission, p. 693. 
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ing the years of your employment with them, the Ohio Bell in 1948 and 1949, and 
1952 and 1953, a fair statement of percentage of your legal practice, relative to 
fees, that came in from them? 

Mr. McConNAvuGHEY. Yes, I can. I- would average about a third to a fourth 
of my total fees. 

Senator Monroney. In other words, 6624 percent to 75 percent, roughly, would 
have been fees from other than Ohio Bell Telephone Co.? 

Mr. McConnavuauey. That is right, as an average. 

Senator Monroney. Now, the years that you represented the Cincinnati & 
Suburban Telephone Co., what percentage of your legal income was represented 
by these fees? 

Mr. McConNAvuGHEY. I would estimate about 10 percent. 

Senator Monroney. About 10 percent? 

Mr. McConnavuGHey. Yes (pps. 42 and 48). 

* 1 


ok * ” * © 


Senator MonroneEy. Let me ask you, has your interest since you have been on 
the Commission been directed in any way toward inquiries or other things re- 
garding the rate base for telephone rates? 

Mr. McConNAvGHEY. No, sir. 

Senator MonronEy. You have not inquired of anyone in the organization about 
the rate base? 

Mr. McConNAvUGHEY. NO, sir. 

Senator Monroney. And as far as you are concerned, if the rate base, as I 
understand it, is original cost or investment, on which the Federal Communica- 
tions Commission has operated in the past relative to A. T. & T., and other inter- 
state telephone operations, you have no desire to attempt personally to over- 
turn it? 

Mr. McConnavuGuey. I certainly do not (pp. 43-44). 

+ * * oe + oo © 


Senator KEFAUVER. My main concern about Mr. McConnaughey grows out of 
the fact that I believe this is the first time that an attorney for someone who is 
going to have substantial matters before the FCC, or a previous attorney, has 
been named a Commissioner to the FCC, and particularly as chairman. Mr. 
McConnaughey, how long did you represent the Ohio Bell Telephone Co. and the 
Cineinnati & Suburban Co.? 

The CHAIRMAN. Senator Monroney pursued that, but the Commissioner can 
just briefly tell him what you told Senator Monroney. 

Senator KEFAUVER. I am sorry I wasn’t here. 

Mr. McConNnavuGHeEY. From around 1948 off and on until 1953 (p. 58). 

a od * - * ak ” 


Senator Keravuver. You think a commission made up of former counsel for 
telephone companies, radio companies, broadcasting companies, all of the com- 
munications with which the FCC has the control, you think such a commission 
would have the support and the respect of the public? 

Mr. McConNnaAvuGHEY. No; I don’t think that * * * (p. 54). 


o * * * + € 


Mr. McConnavueHxey. I do not know whether you know it, Senator Kefauver, 
but I have never represented anybody: before the Federal Communications Com- 
mission in my life. 

Senator KEFravuver. Well, I do not care where you represented them. You rep- 
resented them before the Ohio commission ? 

Mr. McConNAvUGHEY. Yes; I represented the Ohio Co., Ohio Bell, and the Cin- 
cinnati Co. (p. 55). 

Senator KEFravuver. I have a list of cases here in which you represented the 
telephone company, the Bell System, and as I understand these cases they were 
for the purpose of securing rate increases ; were they not? 

Mr. McConNAUGHEY. That is correct (p. 56). 

* * * of es aK + 


Senator KEFAUVER. Well, I will say, in reading the record, and I have read it, 
that it appeared to me that the Senator from Oklahoma, in asking about his 
former representation, that Mr. McConnaughey was not immediately forthright 
in his answers to those questions about his representation. 

That is a matter that the Senator from Oklahoma could better state, but it 
seemed to me there had to be several questions asked before we finally got the 
answer, that while he hadn’t represented A. T. & T., he represented one of its 
subsidiaries, or one of his associates. 
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Senator Monroney. Since I have been dragged into this, the record speaks for 
itself on page 14, and personally, I was somewhat disappointed with the lack of 
volunteering of information, I would say, on this matter. Perhaps my question 
was not stated specifically. I referred to the American Telephone & Telegraph 
Co., if he had numbered them among his clients at any time anywhere. 

Later, in answer to subsequent questions, he testified that he had represented 
the Ohio Bell Telephone Co., although the Ohio Bell is a wholly owned subsidiary 
of A. T. & T., and I must admit I was frankly disappointed, as I reread the 
record, that in some way this was not volunteered to the committee. 

Senator Keravuver. That is what I bad reference to (p. 69).™ 

While the selections by the Chief Executive of persons to serve as 
chairmen of Federal regulatory commissions have included a number 
of fine, outstanding men who have had long terms of devoted public 
service, such as for example, Hon. James M. Mead and Hon. John 
W. Gwynne as chairman of the FTC and Hon. Ross Rizley as chatr- 
man of the CAB, all of whom served with distinction in the United 
States Congress, there have been a large number of appointments of 
persons to these important positions who, by virtue of their careers, 
have been oriented to a philosophy and a school of thought completely 
at odds with the public policy provided for in the laws entrusted to the 
agencies they were chosen to direct. It is because of such circum- 
stances that additional serious questions have arisen as to whether the 
Chief Executive continuing to hold the power to select and remove the 
heads of these agencies at his vert is in the public interest. It is 
with respect to these additional! serious questions that the conclusions 
and recommendations of this report will attempt to deal. 


A Review or Some or THE Recorp or Feperat Reeutarory Com- 
MISSIONS OPERATING UNpER CHAIRMEN APPOINTED BY THE CHIEF 
IeXECUTIVE 


As has been noted in an earlier section, Hon. Edward F. Howrey was 
appointed to the position of chairman of the Federal Trade Commis- 
sion and assumed that post on April 1, 1953. Shortly thereafter, on 
June 18, 1953, he spoke at the 1953 Institute on Federal Antitrust Laws 
at the University of Michigan Law School. The topic of his speech 
was Revaluation of Commission's Responsibilities. He dwelt upon the 
fact that critics of the Commission have protested that it had become 
“a prosecuting agency employing laborious procedures and rigid per se 
interpretations.” In that connection he also stated: 

The expertise which the Commission is supposed to exercise plows barren 
ground if it is bound by absolute or per se rules. 

Then he suggested that the Commission should indulge in a study of 
relevant economic criteria applicable to a particular situation before 
undertaking an investigation, a formal proceeding, or ordering the 
discontinuance of the trade practice alleged to be harmful to com- 
petition. 

What was the significance of Mr. Howrey’s observations ? 

Before it can be indicated what Mr. Howrey had in mind some of 
the applicable background should be noted. The applicable back- 
ground is simply this. Commencing in 1927, the courts decided in 


1%” Record of hearings on the Nomination of George C. McConnaughey to Federal Com- 
munications Commission, before the Committee on Interstate and Foreign Commerce, 
U. S. Senate, 84th Cong., 1st sess., Feb. 23, 1955, pp. 42-44, 53-56, and 69. 

1% United States v. Trenton Potteries, 273 U. 8. 392. 
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a long line of cases that certain trade practices were unlawful per se, 
because they had the obvious effect of unreasonably restraining trade. 
To that line of cases, which thus interpreted the Sherman Antitrust 
Act of 1890 in application to price-fixing agreements and the like, 
was added the line of decisions applying to exclusive dealing arrange- 
ments held to be unlawful because they violate section 3 of the Clayton 
Antitrust Act.?” 

It was these decisions that were criticized as establishing the “per 
se violation doctrine.” 

The Federal Trade Commission fell under attack in that regard, 
because it indicated through the issuance of some complaints charging 
violations of section 3 of the Clayton Antitrust Act that it would 
adhere to (which, of course, it was compelled to do) the construction 
and interpretation of the antitrust laws provided by the Supreme 
Court of the United States. It was because the FTC took this posi- 
tion that it was challenged and criticized for having adopted per 
se rules.’*® In effect, it was proposed that there be done away with 
what progress had been made by the courts through the process 
of judicial inclusion and exclusion for a period of approximately 
60 years in dealing with trade practices. Much had been accomplished 
in those 60 years in defining what trade practices were obvious 
restraints on trade and what practices were monopolistic. Some 
guideposts had been established helpful to businessmen and others as 
indicators of what business practices were lawful and what business 
practices were unlawful. 

Since Federal antitrust legislation was enacted in 1890, businessmen 
have sought an answer to the question, What trade restraints and 
monopolistic acts are unlawful ? 

They have not found an unqualified answer to this question. How- 
ever, as has been noted, the Federal Trade Commission and the courts 
were well on their way toward establishing a number of guideposts for 
businessmen. 

Why has it been necessary for businessmen to await decisions of the 
courts in order to secure even indications of what practices are lawful 
and what practices are unlawful ? 

It requires no great amount of legal research to find out why busi- 
nessmen have had to wait so long for these helpful indicators. 

In the main, the body of our laws dealing with business practices 
stems from the common law. “Common law” is a term used to describe 
that body of the law developed through the process of judicial inter- 
pretation. Itsdevelopment in this country commenced with the begin- 


17 See for example, Standard Oil of California y. United States, 337 U. S. 293, and 
Richfield Oil Company v. United States, 343 U.S. 922. 

18 Michigan Law Review, vol. 50, June 1952, pp. 1150, 1154, 1165, and 1179. 

1 Speech by Mr. Howrey at the 1953 Institute on Federal Antitrust Laws, University 
of Michigan Law School, Ann Arbor, Mich., June 18, 1953; speech of Mr. Howrey before 
the section on antitrust law of the New York State Bar Association, entitled “The Federal 
Trade Commission and the Administrative Process,” January 28, 1954; speech by Mr. 
Howrey before the American Marketing Association, Atlantic City, N. J., Jume 14, 1954; 
entitled “Economic Evidence in Antitrust Cases,” and an article by Prof. 8. Chesterfield 
Oppenheim entitled “Federal Antitrust Legislation Guideposts to a Revised National 
Antitrust Policy,” Michigan Law Review, vol. 50, June 1952, pp. 1139-1244. 
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ning of our judicial system. It was borrowed from the Anglo-Saxon 
common law which had prevailed for centuries. 

The Anglo-Saxon common law has dealt with trade practices and 
monopolistic acts over a period of centuries. Under it trade practices 
and monopolistic acts are unlawful only when employed with the 
intent to coerce or damage a competitor or with the effect of an undue 
restraint on trade or the promotion of pap ge Z 

Statutory law in this country dealing with the subject of restraint 
in trade and monopoly (with few exceptions dealing with particular 
acts) is almost as general and indefinite as the common law. Of 
course, when the Sherman Antitrust Act was passed in 1890, it was 
thought that the language of its provisions made more definite and 
certain the rules of law for the regulation of interstate and foreign 
commerce, The particular basis for this thought is found in the words 
of the first section of the Sherman Act, which are: 

Every contract, combination in the form of trust or otherwise, or conspiracy 
in restraint of trade or commerce * * * is hereby declared to be illegal. 

And in the words of section 2 of the Sherman Act, which are to the 
effect that— 


Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons to monopolize any part of the trade or 
commerce among the several States or with foreign nations, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be punished by a fine 
not exceeding $5,000 or by imprisonment not exceeding 1 year, or by both said 
punishments, in the discretion of the court. 


Our antimonopoly laws would be invoked now rarely if they were 
utilized solely to detect and punish coercive trade torts. That is true 
because the provisions of the Sherman Antitrust Act have been inter- 
preted so as to make them in their application to trade practices almost 
as general and indefinite as the common law developed in England 
and in this country. 

In the case of the Standard Oil Company v. United States (221 
U.S. 1) the Supreme Court of the United States decided on May 15, 
1911, that the Sherman Act “* * * followed the language of de- 
venpeet of the law of England.” In that connection the Court 

1eld: 


The statute under this view evidenced the intent not to restrain the right to 
make and enforce contracts, whether resulting from combination or otherwise, 
which did not unduly restrain interstate or foreign commerce, but to protect 
that commerce from being restrained by methods, whether old or new, which 
would constitute an interference that is an undue restraint. 

w 7 * + 7 - * 

Thus not specifying but indubitably contemplating and requiring a standard, 
it follows that it was intended that the standard of reason which had been 
applied at the common law and in this country in dealing with subjects of the 
character embraced by the statute, was intended to be the measure used for the 
purpose of determining whether in a given case a particular act had or had not 
brought about the wrong against which the statute provided. 


Thus it is seen that the Sherman Act thus interpreted is as Mother 
Hubbard’s dress, covering almost everything but touching nothing 
in particular, The uncertainties inherent in such a situation were 
aptly described in the opinion of Justice Harlan, a member of the 
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Supreme Court who participated in the decision in the Standard Oil 
case. Hesaid: 

To inject into the act the question of whether an agreement or combination 
is reasonable or unreasonable would render the act as a criminal or penal statute 
indefinite and uncertain, and hence, to that extent, utterly nugatory and void, 
and would practically amount to a repeal of that part of the act. * * * And 
while the same technical objection does not apply to civil prosecutions, the injec- 
tion of the rule of reasonableness or unreasonableness would lead to the greatest 
variableness and uncertainty in the enforcement of the law. The defense of 
reasonable restraint would be made in every case and there would be as many 
different rules of reasonableness as cases, courts, and juries. What one court 
or jury might deem unreasonable another court or jury might deem reasonable. 
A court or jury in Ohio might find a given agreement or combination reasonable, 
while a court and jury in Wisconsin might find the same agreement and combina- 
tion unreasonable. 

In a short time thereafter the Congress further considered the prob- 
lem of dealing with unwholesome trade practices. Effort was made 
to make more certain those trade practices deemed to be unlawful. 
Prior to the consideration by the 63d Congress, President Wilson 
recognized the need for gieater certainty in the law and urged in a 
message to the Congress that our antimonopoly laws be made clearer 
through a specification of some of the unlawful acts and practices. 
The President said : 


We are sufficiently familiar with the actual processes and methods of monopoly 
and of the many hurtful restraints of trade to make definition possible, at any 
rate up to the limit of which experience has disclosed. These practices, being 
now abundantly disclosed, can be explicitly and item by item forbidden by 
statute in such terms as will practically eliminate uncertainty, the law itself, 
and the penalty being made equally plain. 

Congress in acting upon that plea from President Wilson strength- 
ened our antitrust laws. In 1914, it enacted the Clayton antitrust 
law which included, in section 3 thereof, a prohibition against. ex- 
clusive dealing contracts where the effect may be to substantially lessen 
competition in any line of commerce. In doing so Congress made 
public-policy determinations which were spelled out in the language 
of this law. In effect, the Congress had legislatively found that the 
use of exclusive dealing contracts was unwholesome and that they 
should be prohibited by law in all situations where the probable effect 
would be to substantially lessen competition in any line of commerce. 
It did not give to the Federal Trade Commission, to the executive 
branch, or any agency thereof, the power to revise and modify these 
public-policy determinations. We shall explore in this section of 
the report the question of whether or not what Mr. Howrey and the 
other critics of the Federal Trade Commission proposed did amount 
to a proposal to reverse public-policy determinations, and whether 
the Federal Trade Commission in its operations under the chairman- 
ship of Mr. Howrey actually did act to reverse these public-policy 
determinations. 

Section 3. of the Clayton Antitrust Act has been construed repeat- 
edly by the Supreme Court of the United States. As has been noted, 
in 1949 in the case of Standard Oil Company of California v. United 
States,?® the previous decisions were reviewed by the Court. Then 
the Court went on to specify in that case what is necessary concerning 
the nature and extent of proof to satisfy the requirement for showing 


2 337 U. S. 293. 


















PROBLEMS OF SMALL BUSINESS 61 


that the alleged exclusive dealing agreement had the prescribed effect 
of probably substantially lessening competition. It held that a show- 
ing of a producer of merchandise (1) firmly established in an indus- 
try, (2) selling in interstate commerce, (3) on condition that the 
buyers would not deal in the products of a competitor or competitors, 
and (4) that its sales in a trade area, or nationally, constitute a sub- 
stantial part of the total volume of sales of like products in the sales 
area, or nationally, establishes a violation of section 3. In that case 
the sale of 6.7 percent of the total volume of gasoline sold in the trade 
area was held to be substantial. The Court noted that while the chal- 
lenged contracts might be of economic advantage to the buyer as well 
as the seller, to inject such a matter into the case as to require an 
economic investigation as a part of the case “would be to stultify the 
force of Congress’ declaration that requirement contracts are to be 
prohibited wherever their effect may be to substantially lessen 
competition.” ?°* 

In FTC docket No. 5565 (the eioteareny case) the question arose 
as to whether the hearing examiner should admit evidence which in- 
cluded an economic investigation concerning the desirability of the 
exclusive dealing contract. In the light of the new look at the FTC, 
the hearing examiner admitted such economic evidence into the rec- 
ord, but made no findings based thereon and instead rested his initial 
decision upon such facts as had been indicated to be sufficient by the 
Supreme Court in the Standard Stations case. 

‘hereafter the Dictograph case was reviewed by the Circuit Court 
of Appeals for the Second Circuit. Counsel for Dictograph argued 
that there had been an error, but the court adhered to the view of the 
Supreme Court in the Standard Stations case, and held that it wasn’t 
necessary and Congress did not intend for the FTC to engage in eco- 
nomic investigations in the handling of cases arising under section 3 
of the Clayton Antitrust Act.” 

Despite the establishment of such clear guideposts, the Commission, 
under the leadership of Mr. Howrey, continued to insist that proof 
held to be sufficient by the courts for the establishment of cases arising 
under section 3 of the Clayton Antitrust Act would inelude only a part 
of the factual matters that would be inquired into by the Commission. 
Mr. Howrey made that perfectly clear in his speech entitled “Coales- 
cence of Legal and Economic Concepts of Competition,” before the 
section on antitrust law of the New York State Bar Association, on 
January 26, 1955. On this occasion he discussed at length what he 
chose to designate as the “per se doctrine versus the rule of reason 
approach” and the dependency of the latter upon a substantial co- 
alescence of legal and economic concepts of competition. One of his 
collaborators on such matters testified that there is no real distinetion 
between a “rule of reason approach” and a “rule of reason.”*” Dur- 
ing the course of his speech, Mr. Howrey emphasized that since the 
Commission was undertaking the “rule of reason approach” in the 
handling of antimonopoly cases, the FTC would find it necessary to 





1 Id. at p. 314. 

Coors oF tented ee ne: AS lancet Min 2d, os See also the decision by the 
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depend more and more upon economists and that they would play a 
greater role in the antimonopoly work of the Commission. He con- 
cluded by stating: 

At the Federal Trade Commission, I am glad to say we have moved in the 
direction of a rule of reason approach in our recent decisional work, If this 
trend is to continue there must be a greater coalescence of legal and economi¢ 
concepts of competition. 

Although Mr. Howrey on that occasion stressed that the FTC was 
embarking upon a program which would require dependence upon 
the work of economists, he failed to inform his audience that under 
his direction there had been a reduction in force at the FTC and 
that the reduction in force had been levied with its greatest. impact 
against the staff of FTC economists. According to the record after 
that reduction in force had been effected, only nine economists re- 
mained unaffected. Thirteen had been separated, another had resigned 
while facing separation, and four had been demoted and reassigned.” 
Likewise, Mr. Howrey did not inform his audience how, with the 
small staff of economists that remained at the FTC, he would accom- 
plish expeditious handling of antimonopoly cases with the “rule of 
reason approach.” 

The “rule of reason approach” was applied at the FTC not only in 
the handling of cases arising under section 3 of the Clayton Antitrust 
Act, which included receiving into evidence in the cases a mass of 
economic data,?°> but also was applied to the handling of cases arising 
under section 7 of the Clayton Antitrust Act which was designed to 
stop mergers which may have the effect of substantially lessening 
competition.?° 

In defending his action in that respect, Mr. Howrey observed that 
it was necessary for FTC Commissioners to study the problems for 
the purpose of deciding whether to apply such broad and indefinite 
rules. To that the chairman of the House Judiciary Committee 
retorted : 

But didn’t you apply, and are you not applying, those very broad rules to the 


Pillsbury case even now, after you have had considerable experience as Chairman 
of the Commission? 


To that question Mr. Howrey replied : 
Yes; I think we are.” 


In that connection the chairman of the Committee on the Judiciary 
observed : 


I know, but when we passed the Celler Antimerger Act we had certain definite 
objectives. And we certainly didn’t have in mind when we used the words “‘sub- 
stantial lessening of competition” that we wanted this rule-of-reason approach 
to this matter. 


2 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., ist session, on The Organization and 
Procedures of the Féderal Regulatory Commissions and Agencies and eir Effect on 
Small Business, pt, I, Federal Trade Commission, pp. 273-274. 

26 FTC Docket No. 5882 in the matter of Outboard, Marine and Manufacturing (Co. 
and FTC Docket No. 5822 in the matter of Maico Company, Inc. In that connection see 
record of hearings before Select Committee on Small Business, House of Representatives, 
November 19, 1955, pp. 743-779. 

2 PTC Docket No. 6000 in the matter of Pillabury Mills, Inc. See also the record 
of hearings on Current Antitrust Problems, Antitrust Subcommittee No. 5 of the Com- 
mittee on the Judiciary, House of Representatives, June 1955, pp. 2440-2446. 

27 Id. at p. 2446. 

8 Id. at p. 2363, 
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Tothat Chairman Celler also added : 


I don’t see how you could ever finish a case, Mr. Howrey, if you are going to 
take in that huge sweeping panorama of facts that you have indicated here. You 
have cases which would be interminably long, and they would become a Donny- 
brook Fair, everything could be brought in but the kitchen sink.” 


The chairman of the Committee on the Judiciary also pointed out 
that even at that time the record in the Pillsbury case had reached a 
total of 8,600 pages.” What the chairman of the Committee on the 
Judiciary feared would happen, has in fact happened. As of Sep- 
tember 25, 1956, evidence concerning “all relevant economic facts” is 
being received into the record of the Pillsbury case. The record now 
has reached the almost incredible total of 23,000 pages and the record 
is not closed yet. It is now 3 years since Mr. Howrey injected his 
“rule-of-reason approach” into the handling of this case. The chal- 
lenged unlawful acts occurred more than 3 years ago and an order of 
the FTC rectifying the situation cannot be entered until after the 
record is closed. 

Also, while Mr. Howrey was Chairman of the FTC, the Commis- 
sion indicated that in Robinson-Patman Act cases more proof would 
. be required from Government lawyers who were struggling to sustain 
the cases against firms which were charged with the practice of un- 
lawful price discrimination. One case which spelled out those indi- 
cations was the FTC case against General Foods Corp. The Com- 
mission dismissed that case, and in doing so held that Government 
counsel had not presented a sufficient amount of proof relating to the 
lessening of competition. Hon. James M. Mead, a former Chairman 
of the Federal Trade Commission who remained for a time as a mem- 
ber of that agency, dissented from the views of the majority regard- 
ing the dismissal of the General Foods case. In his dissent he stated: 


The record in this case shows that General Foods increased its share of the 
market and that the competitors of General Foods had a decreasing share of the 
market. * * * in 1989, the year immediately prior to the initiation of the deals, 
General Foods controlled 62.2 percent of the national market in pectin. * * * 
General Foods’ share of the market increased during the “deal” years to 1946 
when its share was 80.5 percent of the market. * * * 

Economists may differ as to what particular percentage of the national market 
a concern may have before it_may be classified as a monopoly. A concern having 
35 percent of the market may not be a monopoly, but certainly when a concern 
begins to obtain over 50 percent of the national market in any particular com- 
modity, then such concern, because of such a share, is in the position to exert a 
very significant effect on the market. An area price discrimination by a concern 
having 35 percent of the market may not have as great an adverse effect as a 
discrimination by a concern controlling 80 percent of the market. * * * 

It is admitted that Government counsel did not offer in evidence in this case 
the scalps or the hides of the small-business competitors of General Foods. We 
do not have in evidence pounds of flesh or buckets of blood: We should not 
expect the type of evidence that Salome is said to have asked of Herod—the head 
of John the Baptist on a silver platter.2" 


As has been noted earlier in this report, after the Commission’s 
decision in the General Foods case had been made public and Mr. 
Howrey had publicly announced on more than one occasion that he 
was injecting into FTC cases a “rule-of-reason approach,” Business 


Td. at p. 2362. 
210 Td. at p. 2441. 
1 PTC Docket No. 5675, In the matter of General Foods Corporation. 
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Week magazine carried a lead article in which was stated an appraisal 
of such a policy. In that connection it stated : 

Basically, of course, FTC remains an enforcement agency. * * * FTC’s job 
has in no way changed, but the way it intends to carry it out has changed. As 
compared to the way the Democrats did things, the Republicans are making it 
easier for the businessman who is up on the FTC carpet, harder for the FTC 
lawyers handling the cases * * *. Some observers say that, as a practical 
matter, FTC is setting standards of proof that will make the lawyers’ job almost 
impossible * * *, Finally FTC has just adopted a complete reorganization pro- 
gram. The immediate significance of the reorganization, however, is that it 
gives [Chairman] Howrey the chance to name his own team. When the plan 
becomes effective July 1, the Republican majority will really have come into 
its own.” 

Other portions of the record of FTC’s operations under the leader- 
ship of Mr. Howrey show that while he was Chairman no new com- 

laints were issued charging violation of section 2 (f) of the Robinson- 

atman Act. Four of those, which were on the FTC docket awaiting 
disposition when he was appointed, were dismissed.** 

FTC issued few complaints charging violations of section 3 of the 
Clayton Antitrust Act after Mr. Howrey assumed his position as 
Chairman, April 1, 1953. Between that date and June 1955, the FTC 
entered an order in only one such case in which the complaint issued 
after Mr. Howrey became Chairman. That case involved a relatively 
small firm which consented to the Commission entering an order 
against it on June 24, 1955.24 

During the period from July 1, 1954, to January 25, 1955, no order 
to cease and desist was issued by the FTC in any case arising under 
section 2 (a) of the Robinson-Patman Act and which was contested 
on the basis of a complaint issued after Mr. Howrey became Chairman. 
When Senator Kefauver, in a speech before the New York State. Bar 
Association on January 25, 1955, made an observation to that effect and 
contended that such result stemmed from the crippling effects of the 
manner in which the law had been interpreted and applied, Mr. How- 
rey challenged the accuracy of the Senator’s statement. However, the 
FTC, when given an opportunity to present to the House Small Busi- 
ness Committee evidence which would tend to prove any inaccuracy 
in Senator Kefauver’s statement, failed to produce such evidence. 

It should be noted that within a short time after the House Small 
Business Committee undertook its investigation of Mr. Howrey’s di- 
rection of the FTC’s operations, the FTC did issue a number of orders 
in contested cases which had arisen under section 2 (a) of the Robin- 
son-Patman Act.” 

Of course, much has been said and credit has been taken by Mr. 
Howrey and his subordinates at the FTC for orders that were issued 
in cases, the trials of which were completed before Mr. Howrey ap- 


2122 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives. 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Reenlatory Commissions and Agencies and Their Effect on Small 
Business, pt. I, Federal Trade Commission, p. 3. 

283 FTC Docket No. 5421, In the matter of Crown Zellerbach; FTC Docket No. 5991, 
In the matter of Kroger Comnannu ; FTC Docket No. 5990, In the matter of Safeway Stores ; 
and FTC Docket No, 5728, In the matter of Sylvania Electric Products, Inc, 

24 FTC Docket No. 6334, In the matter of Cross Baking Co., Inc. 

25 HTC Docket No. 5772, Whitaker Cable Corp., order issued April 29, 1955; FTC 
Docket No. 5723, Moog Industries, Inc., order issued April 29, 1955: FTC eket No. 5770, 
Edelman & Co., order issued April 29, 1955; FTC Docket No. 5768, C. E. Niehoff & Co., 
order issued May 17, 1955. 
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peared on the scene at the FTC as Chairman. Those cases did not 
involve any “rule-of-reason approach.” *** 

Criticism mounted against Mtr. Howrey’s injection of the “rule-of- 
reason approach” in the handling of antimonopoly cases at the FTC. 
Also criticism arose about the decline in the number of antimonopoly 
cases that were being instituted by the FTC under his leadership. 
That was particularly true respecting cases arising under section 2 
(s) of the Clayton Act, dealing with price discrimination, section 5, 

ealing with exclusive dealing agreements, and section 7, dealing with 
monopolistic mergers. 

Following some of that criticism-Mr. Howrey appeared before the 
Committee on Interstate and Foteign Commerce, House of Repre- 
sentatives, on February 3, 1955, to-give-an:accounting of his steward- 
ship as Chairman of the FTC. At that time he stated: 

Measurable strides have been taken toward our long-range objective of reviving 
and revitalizing the work of the Commission.” 

In that connection he stated that the Commission had adopted the 
view that it should proceed against the “hard-core” type of violations 
and not deplete its limited resources on other types of cases.?"* 

Between the date the House Small Business Committee undertook 
-its investigation of Mr. Howrey’s leadership of the FTC and before 
he appeared to testify before the committee in July 1955, the FTC 
issued 10 complaints charging violations of section 2 (a) of the Rob- 
inson-Patman Act. That was a greater number (issued im a period of 
90 days) than previously had been issued under that section of the 
law during the entire period Mr. Howrey had served as Chairman of 
the FTC. However, out of those 10 cases and 2 other 2 (a) cases which 
had been instituted shortly before, 7 have since been dismissed as fail- 
ing to meet the standards of proof felt. necessary by the FTC?" Only 
one was concluded with an order to'cease and desist after a contest.2”° 
Two are pending.** The remaining two were settled without contest 
when the respondents consented to the orders which had been sug- 
gested be entered against them.?* 

During the period of time that Mr. Howrey remained as Chairman 
of the FTC few orders were entered by the FTC in antimonopoly cases 
when the complaints were contested. That is true not only of the 
cases arising under the Robinson-Patman Act, but also under other 
sections of antimonopoly laws administered by the FTC, 

The staff of the House Small Business Committee made a study of 
the antitrust complaints which had been issued’ by: the Federal Trade 

Yommission pursuant to the provisions of the Clayton Antitrust Act 
throughout. the period of time that Mr. Howrey served as Chairman of 
that agency, a period of approximately 234 years, and for the period 


26 WTC Docket No. 3977, Champion Spark Plug Co.; FTC Docket No. 5620, General 
Motors Corp.;: FTC Docket No. 5624, Electric Auto-Lite Co. 

2° Transcript record of hearings before the Committee on Interstate and Foreign Com- 
merce, House of Representatives, February 3, 1955, transcript, p. 5. 

4 Td. at transcript, p. 7. 

2° FTC Docket No. 6232, Yale & Towne Manufacturing ‘Co.; FTC Docket No. 6329, 
Elwell-Parker Electric Co.; FTC Docket No. 6330,-Hyster Co.; FTC Docket No. 6340, 
Lewis-Shepard Company ; FTC Docket No. 6347, Clark aerate, Company; FTC Docket 
No. 6250, Otis Elevator Company ; FTC Docket No. 6227, Warren Petroleum Co. 

29 FTC Docket No. 6327, Maryland —e Company. 
a 2 FTC Docket No. 6331, Anheuser-Busch, Inc.; FTE Docket No. 6372, Southern Oxygen 
-OmMmnenyv, 

FTC Docket No. 6370, Magnesium Company of America; FTC Docket No. 6383, 
American Brake Shoe Company. 
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of 234 years immediately preceding his chairmanship. A report was 
issued January 2, 1956, in which the results of that study were made 
public. The following is quoted from the introductory page and 
from the page of the summary findings of that report: 





INTRODUCTION 





During the past several months a number of press releases, speeches, general 
articles, etec., have emanated from the Federal Trade Commission reporting upon 
the increased activities of that agency, its allegedly more efficient operations 
and, in general, painting a picture of a revitalized FTC since the appointment 
of Mr. Edward F.. Howrey to the chairmanship of that agency on April 1, 1953. 

A few examples from FTC’s press releases might be quoted as follows: 

“A 20-year high in the number of industry trade practice rules issued by the 
Federal Trade Commission was reported today to Chairman Edward F. Howrey 
by Charles E. Grandey, Director of the FTC’s Bureau of Consultation” (August 
23, 1955). 

“In a report to Federal Trade Commission Chairman Edward F. Howrey, 
Harry A. Babcock, Director of the Commission’s Bureau of Investigation, de- 
clared today that during fiscal 1955 his bureau achieved an increase of almost 
50 percent in the number of investigations completed” (August 22, 1955). 

“A marked increase in effective action against illegal monopoly and deception 
in business in fiscal 1955 as contrasted to the previous 10 years was reported 
today to Chairman Edward F. Howrey of the Federal Trade Commission” 
(August 16, 1955). 

These and other such statements, together with selected statistics cited by 
FTC, have received wide publicity and have been interpreted in some quarters 
as showing that in recent years the Federal Trade Commission has become a 
more vigorous enforcer of the antitrust laws. For example, in a reprinted and 
widely circulated article published in the New York University Law Review, the 
FTC’s General Counsel recently wrote of a revitalized PTC and said that since 
its reorganization under Mr. Howrey the FTC “has become an increasingly ef- 
fective instrument for antitrust enforcement and the preservation of competitive 
vigor.” (New York University Law Review, June 1955, vol. 30, No. 6, pp. 1143- 
1193.) 


* * * * * + * 





SUMMARY FINDINGS 


In the 33 months since Mr. Howrey was appointed chairman, through Decem- 
ber 31, 1955, the FTC issued 59 complaints charging violations of the Clayton 
Antitrust Act, as amended. In the 33 months immediately preceding, when the 
FTC was under the chairmanship of Mr. Mead, the FTC issued 56 complaints 
charging violations of the Clayton Act. 

During the 33 months immediately passed, 60 companies were charged with 
antitrust violations; during the previous 33 months, 66 companies were charged 
with antitrust violations. 

The companies charged by FTC with antitrust violations during the 33 
months immediately passed were, on the average, approximately one-eighth 
the size of those companies charged with violating the antitrust law during 
the preceding 33 months under Mr. Mead. In the last.33 months the average 
total assets of the companies charged was $32.5 million; during the preceding 33 
months the average total assets of the companies charged was $256.2 million. 
(These averages omit 4 small companies charged in the later period and 3 small 
cempanies charged in the earlier period for which data was not availiable. (See 
Methods of Study, p. 4.) ) , 

Comparing the complaints issued against the larger companies during th 
2 periods, it is found that under Chairman Mead one complaint was issued against 
a company in the $5 to $10 billion asset-size group; in the last 33 months there 
were no complaints against companies in this size group. Under Chairman 
Mead, complaints were issued against 3 companies in the $1 to $5 billion size 
group; in the past 33 months none. ‘Under Chairman Mead, complaints were 
issued against 2 companies in the $500 million to $1 billion size group; in the 
past 33 months, nene, Under Chairman Mead, complaints were issued against 
10 companies in the $100 million to $500 million size group; in the past 33 
months, complaints were issued against only 4 such companies. 
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Moving to the other end of the spectrum, there was, of course, a higher 
proportion of companies in the very small asset size groups charged with anti- 
trust violations during the past 33 months than in the previous 33 months. 

The smallest company charged with violating the Clayton Act during the 
entire 66-month period is a company having total assets of $16,000, This com- 
pany was made the subject of a complaint issued during the chairmanship of 
Mr. Howrey, which complaint charges the company with violating the antitrust 
law in connection with its sale of citrus fruits. The company in question has 
reported to the committee that its total income from that trade during the year 
1954 was only $460. 


As noted earlier, Mr. Howrey resigned his position as Chairman of 
the FTC effective September 12, 1955. He was succeeded by Hon. 
John W. Gwynne who, through many years of public service, had been 
oriented to the needs of the public interest. Under his leadership 
substantial improvement has been noted in the operations of the FTC. 

In an earlier section of this report reference was made to the facet 
that the House Small Business Committee had complaints regarding 
the operations of the Federal Power Commission. Specifically, com- 
plaints had been made that during March 1955 the Federal Power 
Commission was not giving due consideration to petitions which had 
been filed on the behalf of small-business men. In that connection 
it was pointed out that in FPC Docket No. G—2410, in the matter of 
Cities Service Gas Co., a filing had been made for a rate increase which 

orovided for increasing the rates on small-business men more than 
alias the proposed increase in the rates applicable to big business 
firms. It was complained that the FPC was callous in its considera- 
tion of objections, filed on the behalf of small-business men to such 
discriminations. 

Members of the staff of the House Small Business Committee 
inquired about this matter at the FPC. Subsequently, on May 25, 
1956, the FPC entered an order requiring revisions in the rate increases 
and approving a proposed settlement providing for refunds in in- 
stances where overcharges had been made. 

The failure of the FPC to act, as provided for by law, in suspending 
proposals for rate increases before such rate increases became effec- 
tive, perhaps has subjected it most often to the complaint that it is 
failing to do the job Congress intended. An example of that is 
involved in the proposals of a number of oil and gas companies which 
were filed with the Federal Power Commission in August 1954, to 
become effective November 1, 1954, providing for an increase in the 
‘ates they would charge for natural gas. The Commission did not act 
respecting those proposals before November 1. Therefore the pro- 
posed rates became effective on that date. 

The governing provisions of the Natural Gas Act are as follows: 

4 (d). Unless the Commission otherwise orders, no change shall be made by 
any natural-gas company in any such rate, charge, classification, or service, or in 
any rule, regulations, or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. [Emphasis supplied.] Such notice shall be 
given by filing with the Commission and keeping open for public inspection new 
schedules stating plainly the change or changes to be made in the schedule or 


schedules then in force and the time when the change or changes will go into 
effect. * * * 


4 (e). Whenever any such new schedule is filed the Commission shall have 
authority, either upon complaint of any State, municipality, or State commission, 


28% Staff report to the Select Committee on Small Business, House of Representatives, 
path Cong., Ist sess., on the Volume of Federal Trade Commission Antitrust Complaints, 
pp. Oe 
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or upon its own initiative without complaint, at once, and if it so orders, without 
answer or fermal .pleading by the natural-gas company, but upon reasonable 
notice, to enter upon a hearing concérning the lawfulness of such rate, charge, 
classification, or service ; and pending such hearing and the decision thereon, the 
Commission, upon filing with such schedules and delivering to the natural-gas 
company affected thereby a statement in writing of its reasons for such suspen- 
sion, may suspend the operation of such schedule and defer the use of such rate, 
charge, classification, or service, but not for a longer period than five months 
beyond the time when it would otherwise go into effect. * * * 


If the FPC had acted as thus provided for by the law, it effectively 
would have stopped those proposed rate increases until ‘it could have 
been determined whether they are “unjust, unreasonable, unduly dis- 
criminatory, or preferential. * To have acted and suspended the effec- 
tive date of the rate increases would have placed the burden upon the 
oil and gas companies to prodtice evidence that their proposed rate 
increases were just, reasonable, and not discriminatory or preferential. 
However, under the law, once the rates are increased and the increases 
are made effectiv e, then ‘the FPC is faced with the burden of proving 
that they are unjust, unreasonable, unduly discriminatory, or prefer- 
ential. Therefore one of the effects of the failure of the FPC to act 
to suspend the increases in the rates that were proposed by 16 oil and 
gas companies, to become effective on November 1, 1954, has been to 
shift the burden from the oil-and gas companies to the FPC (which 
is supposed to be representing the public) in proving whether or not 
the rate increases of November 1, 1954, are reasonable. In addition, 
there is the fact that pending a final determination of that issue the 
oil and gas companies will proceed to charge the increased rate. That 
is an obvious incentive to the companies against shortening and expe- 
diting the proceedings. 

Strong protests were filed with the FPC regarding its failure to act 
in this matter. Among those protests were those filed by the Tennnes- 
see Public Service Commission, city of Knoxville, Tenn., acting by 
and through the Knoxville Utilities Board, the cities of Athens, 
Clarksville, Fayetteville, Gallatin, and Spr ingfield, Tenn., Chatta- 
nooga Gas Co., Cleveland Natural Gas Co., Tennessee Gas C o., and 
Tullahoma Natural Gas © o., Inc. Despite these protests FPC still 
did not act. Then it received protests from Members of Congress 
about its failure to act. Those protests multiplied and finally on 
January 27, 1956, the FPC acted. At that time it entered 12 orders 
instituting investigations and -proceedings of the rates charged by 16 
independent producers of natural gas?" 

In the Commission’s orders instituting those proceedings there ap- 
pears the following statement : 

* * * it appears from the Commission’s files that the said respondents also 
engage in other sales of natural gas in interstate commerce. It further appears 
that, upon the basis of data available to the Commission, the rates, charges, and 


classifications for or in connection with the sale or transportation of natural 
gas by the respondents herein, subject to the jurisdiction of the Commission, and 


24FPC Docket No. G—9277, The Chicago Corporation et al.: FPC Docket No. G—9278, 
Alfred C. Glassell, Jr., et al.; FPC Docket No. G—9279, Stanoline Oil and Gas Company, 
et al.; FPC Docket No. G—9280, The Chicago Corporation and Gulf Plains Corporation: 
FPC Docket No. G-9281, Western Natural Gas Company; FPC Docket No. G—9282, The 
Altex Corporation; FPC Docket No, G—283, The Atlantic Refining Company and Tide- 
water Associated Oil Company: FPC Docket No. G 9284, The Atlantic Refining Company ; 
FPC Docket No. G—9285, Ralph E. Fair, Ine., et al.; FPC Docket No. G—9286, The Gillring 
Oil Co.; FPC Docket No. G—9287, Humbie Oil & Refining Company: FPC Docket No. 
+9288, Humble Oil & Refining Company; FPC Docket No. G—9289, C. V. Lyman: FPC 
Docket No. G—9290, The Nueces Corporation : FPC Docket No. G—9291, Sinclair Oil & Gas 
Company ; FPC Docket No. G—9292, Sinclair Oil & Gas Company. 
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the rules, regulations, practices, and contracts relating thereto may be unjust, 
unreasonable, unduly discriminatory, or preferential. 


What the Commission knew factually about the rate increase on 
January 27, 1956, when it made that statement, it appears that it knew 
also on or before November 1, 1954, the date on which the rate in- 
creases became effective. Therefore, one could well ask the question : 
Why didn’t the FPC act before November 1, 1954, to suspend, and 
thereby prevent from becoming effective, the rate increases which 
appeared to it to be “unjust, unreasonable, unduly discriminatory, or 
preferential?” Inquiry has just been made of the FPC concerning 
the status of these proceedings. FPC admits that it has not under- 
taken even the commencement of the hearings concerning them. 

This instance of the failure of the FPC to act timely regarding 
rate increases is only one out of a large number of similar instances. 
It has been alleged that such failures have resulted in additional bills 
jor natural gas running into a total of many millions of dollars. 

Before the FPC was - reorganized and powers over the administra- 
tion of its affairs placed in the hands of a Chairman appointed by the 
Chief Executive and removable by him at his pleasure, the FPC was 
more alert and acted more promptly in the protection of the public 
interest. It was assisted in carrying out its o Ricaiseus and responsi- 
bilities by a staff of experienced, devoted career public servants. ‘The 
high morale and the effectiveness of the work of that staff is attested 
to by the record of the success of the FPC in protecting the interests 
of the public in past years. 

There has been a disruption of the professional staff of the FPC 
under the leadership of a Chairman appointed by the Chief Execu- 
tive. Personnel who had performed efficiently have been removed 
and replaced by new, untried, inexperienced personnel.2* A portion 
of the testimony to that effect was elicited from a Republican mem- 
ber of the Federal Power Commission, Hon. Claude L. Draper.” 
Other testimony bearing on that subject was given by a long-time 
career public servant who had made a decision to retire and therefore 
was not reluctant to speak out freely. A portion of his testimony 
dealing with that subject is quoted as follows: 

Mr. MAcINtryre. Would you say, Mr. Sechrest, that some of these changes 
have been brought about in the staff of the Federal Power Commission because 
of the general philosophy or views held by the people that were there as against 
those that are brought in? 

Mr. Securest. That would be my considered opinion. 

Mr. MacIntyre. That is, the people that have been there in the jobs and in 
these key positions have been dedicated to the public interest and the public 
policy expressed in the laws administered by the Federal Power Commission ; 
have they not? 

Mr. Secnrest. That is true. 

Mr. MacIntyre. And you think that some of the changes that have occurred 
have been by reason of their strong dedication? 

Mr. Securest. Yes, sir.” 

Other staff members of the FPC, who have been questioned about 
the eifect of the reorganization of the staff of the FPC on the morale 


25 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. II, Federal Power Commission, pp. 613—617. 


211d. at p. 618. See also p. 617 for testimony referring to some of the changes to 
which reference was made. 
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and resultant quality and quantity of law enforcement output, were 
reluctant to testify or to permit their names to be used. However, 
much information was secured from some of them corroborative of 
the testimony given under oath by Mr. Sechrest. ‘ee striking fact 
indicative of what has happened to the staff of the FPC is recorded 


in its loss of a number who have resigned after a long period of de- 
voted service as career public servants. Included in that group are 
the following: 


Bradford Ross 


Norman A. Flaningam Albert J. Feigen 
Reuben Goldberg Jacob Goldber 
Melwood Van Scoyoc Lambert McAllister 
Charles W. Smith Frederick C. Moore 


In this group are persons nationally known for their specialized 
knowledge and great ability in dealing with problems entrusted by 
the Congress to the Federal Power Commission. When they left the 
public service they carried with them knowledge and experience accu- 
mulated in the aggregate over a period of many decades. The public 
now loses the benefit that it could have secured from their knowledge 
and experience through a continuation of such capable persons as 
staif members of the FPC. 

The Federal Communications Commission is an important Federal 
regulatory body. It operates under a mandate and a direction from 
the Congress to regulate the communications industry in the public 
interest. The Communications Act spelled out public policy regard- 
ing the regulation of the communications industry. There it was 
made clear that— 

All laws of the United States relating to unlawful restraints and monopolies 

and to combinations, contracts, or agreements in restraint of trade are hereby 
declared to be applicable to * * * interstate and foreign radio communica- 
tions. 
Moreover, it was made clear that the Federal Communications Com- 
mission is obliged by statute to “generally encourage the larger and 
more effective use of radio in the public interest.” 2° And the United 
States Supreme Court has made it clear that “there can be no doubt 
competition is a relevant factor in weighing public interest.” *° 

Not only has public policy thus been determined and expressed by 
Congress in legislation dealing with the regulation of the communi- 
cations industry, but Congress also spelled out,and made clear in this 
legislation and in the antitrust laws that the FCC and the Attorney 
Genera! of the United States have the duty and the responsibility for 
implementing and carrying out that public policy. The FCC re- 
sponsibility in that regard has been admitted by its present Chairman, 
Hon. George C. McConnaughey, in the course of testimony before a 
congressional committee. He stated that the— 

FCC has the obligation, * * * to maintain a system of broadcasts compatible 
with the antitrust laws.™ 

The responsibility of the United States Attorney General in that re- 
spect was acknowledged by the Assistant Attorney General in charge 


2847 U. 8. C. 313. 

2° 47 U. 8. C. 303 (zg). 

2 Federal Communications Commission v, RCA, 346.0. 8. 86, 94 (1952). 

%1 Record of hearings before the Antitrust Subcommittee of the Committee on the 
Judiciary, House of Representatives, June 27, 1956, p. 17. 
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of the Antitrust Division recently when he appeared before a con- 
gressional committee.” 

How has the responsibility of the FCC and the Attorney General 
in that regard been discharged? That is a question with which this 
section of the report. will deal. 

First, it goes without saying that when a state of competition is 
maintained and protected, monopoly is prevented. If we are to look 
to that test for an answer to the question we have posed, then an an- 
swer to a further question must be secured. It is: What is the status 
of competition or monopoly in television broadcasting today ¢ 

Recently a report was made to the Committee on Interstate and 
Foreign Commerce, United States Senate, regarding this subject. 
The report was submitted by Hon. John W. Bricker, member of the 
committee, on April 30, 1956, after he had conducted a study of the 
problem. The following is quoted from his report: 

Two networks—Columbia Broadcasting System and National Broadcasting 
Co.—have an unprecedented economic stranglehold on the Nation’s television 
industry. 

Effective competition is stifled under this yoke of economic dominance. The 
result is a private monopoly.” 

The facts dealing with this subject were not only recognized and 
reported upon by Senator Bricker, but also were involved in testi- 
mony by the Assistant Attorney General in charge of the Antitrust 
Division, United States Department of Justice, on September 14, 
1956. At that time he made reference to an investigation that the 
Department of Justice has been making dealing with monopolistic 
practices in the communications field. He said: 

* * * evidence thus far suggests, * * * the striking similarity between TV 
industry structure and that movie pattern condemned in Paramount (United 
States v. Paramount Pictures, Inc., 334 U. 8, 181 (1948)). The Court there 
held that eight defendants, acting in combination had monopolized the movie 
exhibition business in the first-run theaters via practices such as “block-booking,” 
which violated the Sherman Act.™ 

A number of small-business men, who are owners and operators 
of radio and television stations, presented complaints to Subcom- 
mittee No. 1 of the Select Committee on Small Business, House of 
Representatives, concerning difficulties that they are facing in an 
effort to survive and compete with the large and powerful organiza- 
tions in the communications field. They complained that the FCC 
has not responded to petitions they have filed with that agency for 
relief. They have stated that unless FCC soon acts an additional 
large segment of the remaining small and independent owners and 


operators of independent stations will pass out of existence.” 


%2 Refer to the testimony of Hon. Victor R. Hansen before the Antitrust Subcommittee 
of the House Judiciary Committee, September 14, 1956. 

*8 Report on the Network Monopoly, 84tli Cong., 2d sess., to the Committee on Interstate 
and Foreign Commerce, U. 8. Senate, p. 1. 

4 Record of hearings on the Federal Communications Commission before the Antitrust 
a of the Committee on the Judiciary, House of Representatives, September 

8 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Buiness, pt. III. Federal Communications Commission, testimony of Philip Merryman, 
pp. 708-726; testimony of John G. Johnson, pp. 776—787 ; testimony of John W. English, 
pp. 787—790 ; statement by Jack §. Younts, pp. 856-864 ; statement by Howard J. Schellen- 
berg, Jr., on behalf of the members of the Community Broadcasters Association, Inc., 
pp. 864-870 ; and statement of Harold H. Thoms, pp. 881-889. 
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Mr. Philip Merryman, the owner of a television station and presi- 
dent of the Committee for Hometown Television, testified : 


All we need, Mr. Chairman, is for somebody, either the FCC itself or the 
Senate Interstate and Foreign Commerce Committee, or this Select Committee 
for Small Business, to tell the FCC that they want the hometowns of America 
to have their television stations, and to direct their policy toward that end.™ 

Mr. John G. Johnson, the operator of an independent television 
station in Winston-Salem, N. C., testified that the problem faced by 
independent broadcasters in their effort to help maintain competition 
in the communications industry is one that can he definitely solved and 
corrected by the FCC. Then he stated that “the FCC to date has 
steadfastly refused to recognize to the extent of proposing to do any- 
thing about: it.” 27 

Dr. Allen B. Du Mont, chairman of the board of the Allen B. Du 
Mont Laboratories, Clifton, N. J., in testimony before a congr essional 
committee accused the FCC of favoring the two major networks, 
CBS and NBC, and of failing to act properly to protect the com- 
petitive position of independents, so as to permit them to survive and 
grow.** In that connection he stated: 

Having only two networks not only has the effect of monopoly in the television 


broadcasting business, but has the effect of extending the monopoly so that only 
a relatively small number of large companies can utilize television for the sale 


of their products. 


Dr. Du Mont, whose broadcasting corporation owns two television 
stations—WTTG in W ashington, D. C., and another in New York 
City—charged that the FCC allocations policy was based geograph- 

ically and disregarded questions of competition, independent business- 
sey and economics, and that such a policy by a Federal regulatory 
commission was “absolutely indefensible as most other commissions of 
the Government regulating railroads, airlines, and so forth, consider 
the economics of the situation of prime importance.” 

Also it has been charged that the large broadcast or ganizations own 
a corporation known as ; “Broadcast Music, Inc.,” which has been used 
as an instrument to provide the “electric curtain” of broadcasters’ 
control over recordings, music publishing and the channeling of pro- 
grams to and through broadcast stations agreed to by big “business 
organizations.2® 

Dr. Frank Stanton, president of CBS, acknowledged that the net- 
works and radio stations had organized Broadcast Music, Inc., some 
years ago and have been operating it since for the production and 
distribution of radio and television programs to and through stations 
owned, controlled, or affiliated with the networks and other stock- 
holders of BMT.?* 

Before he concluded his testimony Dr. Stanton indicated that CBS 
would be willing to reexamine its position in this matter and might 
consider giving up its stock in Broadcast Music, Inc. His tes timony 
was followed, how ever, by that of Mr. Robert W. Sarnoff, head of the 


Td. at p. 721 
71d. at p. 780. 
ous Destiny my before Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, September 19, 1956. 
29 Testimony of producer Billy Rose before the Antitrust Subcommittee of the Com- 
mittee on the Judiciary, House of Representatives, September 19, 1956. 
© Testimony of Dr. Frank Stenton before the Antitrust Subcommittee of the Com- 
mittee on the Judiciary, House of Representatives, September 25, 1956. 
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NBC Network. While Mr. Sarnoff said that NBC also would ex- 
amine the question of NBC’s continued ownership in BM1, he never- 
theless defended strongly the practices which have been indulged in by 
the anager networks. Included was his contention that a network 
should have the right to choose evening hours in which to transmit 
their programs over affiliated stations. He argued against any re- 
duction in the period of such “prime time” (7 to 11 p. m.). Also, he 
argued that the practice of making a sponsor broadcast his show over 
at least 57 stations made it possible to bring programs to millions of 
listeners and to give the network the revenue necessary to meet costs. 
In taking these positions Mr. Sarnoff appeared willing to disregard 
the complaints and pleas which have been presented to congressional 
conumittees by aeons men against a continuation of the mo- 
nopoly position of CBS and NBC in controlling advertising and 
programing in television broadcasting and the effect of such upon the 
revenues of small business.*"? 

Mr. Sarnoff was unimpressed by testimony which had been pre- 
sented to congressional committees indicating a need for action in the 
public interest against monopoly control by CBS and NBC Networks 
over advertising and programing television broadecasting.*" 

Not only has the FCC been accused by small-business men, «as here- 
tofore noted, of a failure to act to protect competition in the communi- 
cations industry, but when it was requested by the House Small Busi- 
ness Committee to submit information regarding positions which had 
been taken by members of its staff concerning the policy that FCC 
should follow that request was denied. One of the reasons advanced 
for denying that information was stated by the chairman of Subeom- 
mittee No. 1 of the House Small Business Committee in a press release 
issued March 15, 1956. In that press release the chairman of the Sub- 
committee stated that he had understood the Chairman of the FCC 
to say that the reason FCC refused to give the data requested by the 
House Small Business Committee concerning FCC policy was that to 
divulge the names of staff members who had prepared memoranda 
and “had taken positions unfavorable to the networks, the networks 
would see to it that such staff personnel were fired.” ?*° 

The Chairman of the FCC denied that in making that remark to 
the chairman of the subcommittee he had referred to the “networks,” 
but insisted instead that he had referred to a fear that “regulated 
industries might tend to place pressures upon personnel.” *** 

Whatever the motivations are for the absence of the record on the 
part of the FCC to act in protecting the small-business man and com- 
petition in the communications industry, the record is eloquent on the 
factual showing that it has not prevented the establishment and growth 
of monopolistic industries in that industry. 





21 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Zusiness, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Reculatory Commissions and Agencies and Their Effect on Small 
Business, pt. III, Federal Communications Commission, pp. 850-855. 

242 See testimony of the Assistant Attorney General in charge of the Antitrust Division, 
Department of Justice, before the Antitrust Subcommittee of the Committee on the Judi- 
ciary. House of Representatives, September 14, 1956. | 

23 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 2d sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Buciross, nt. Tt Federal Communications Commission, p. 728. 


41d. at p. 728. 
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The present Chairman of the FCC has admitted that more than half 
of the failures which have occurred among small and independent 
operators of ultra high frequency television stations have occurred 
since he became Chairman of FCC in 1954.2 He also has testified 
that he believes that you can rely more on big business than you can on 
small business to give you accurate information about their respective 
problems. mp 

The Civil Aeronautics Board is entrusted with the administration 
and enforcement of the Civil Aeronautics Act of 1938. The Board 
has recognized that amongst the functions entrusted to it by the Con- 
gress with regard to the expansion of the air- transportation system in 
the United States “was a major promotional and developmental re- 
sponsibility—the encouragement and development of a national sys- 
tem of air transportation which will be adequate.” ** 

The Board, particularly during the early years of its life, reaffirmed 
its duty to exercise a liberal view ‘toward the entry of new carriers into 
the industry.“® The records of the Board are replete with the recog- 
nition of the fact that the antitrust laws are not merely legalized pro- 
hibitions, but are also the crystalization of the economic philosophy 
and public policy which have long been the established standards in 
the United States, and that healthy competition is presumed to be 
beneficial to the public may be inferred by various congressional ex- 
»ressions, and it so stated.2 

In a report submitted to Congress the Board concluded that compe- 
tition played a major role in the introduction of air traffic.2"° 

The legislative history of the Civil Aeronautics Act adduces com- 
pelling evidence that the bill was not intended to freeze new com- 
panies out of business.*** The Board has held in the past that the 
adequacy of service by existing carriers is not a bar to new authoriza- 
tions.” Moreover, the Board's statements in favor of competitive air 
transportation have not apparently been based solely on the language 
of the statute, for the Board has recognized that competition, whether 
actual or potential, creates a stimulus, the end result of which is the 
rendition of better service to the traveler and the Nation and affords the 
Government the comparative yardstick by which other carriers may 
be measured.**4 


*% Transcript record of hearings before the Antitrust Subcommittee of the Committee 
on the Judiciary, House of Representatives, July 12, 1956, Tr. p. 579. 

Td. at Tr. p. 80. 

27 American Airlines v. CAB, 192 Fed. 2d 417 (1951). 

8 Hearings on Future of Irregular Airlines, before the Senate Small Business Com- 
mittee, 83d Cong., Ist sess., p. 299. 

21° Rraniff Air—Houston, Memphis, Louisville, 2 C. A. B. 353 (1940). 

20 Report of C. A. B. submitted to the Subcommittee on Monopoly of the Senate Small 
Business Committee, Nov. 24, 1952. 

Si Spnator Kine: “If the purpose of the bill is to freeze certain contracts for certain 
activities of a number of companies or organizations and to give them rights in perpetuity 
to the exclusion of others: if the bill erected bars to protect those who now have con- 
tracts or now have established airlines and to prevent other persons or other corporations 
from obtaining franchises or rights to operate air plants, I would hesitate to vote for the 
bet. * * o + > * * 

“If it authorizes their activities to the exclusion of others who may desire to enter 
this great field then I think there should be some amendments that would fully protect 
the public and protect those who are interested in developing this great art." 

References : Debates on S. 3845, 75th Cong., Congressional Record, pt. 1, p. 6851; pt. 6, 
pp. 6726, 6852. 

%2 American Export Air Trans-Atlantic, 2 C. A. B. 11 (1940); All American Aviation, 
Ine., 2 C. A. B. 183 (1940) ; Milwwaukee-Chicago, New York—restriction ease 11, C. A. B. 310 
(1950), and other numerous cases. 

3 Hawaiian case, 7 C. A. B. 83 (1946). 
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It also recognized that competition creates the dynamics whereby 
the carrier seeks to generate additional traffic and by increasing ef- 
ficiency reduces cost.*** 

However, the Board, it appears, has applied different rules in assess- 
ing the value of competition from carriers not heretofore represented 
in the industry. The Board has seemed to prefer existing carriers 
over new applicants because it claims that it has found that existing 
carriers have superior operating experience and a capacity to tie new 
routes into the old ones which in turn leads to better overall service 
and more vigorous competition.*” 

The Board in the decade last past has veered to the view that com- 
petition for its own sake is meaningless,** and that the act was no man- 
date to seek competition for the sake of competition but for a sound 
industry economically.?* 

The rendition of the most important aspect of the airline service, 
coach service, was, if not fathered by the noncertificated carriers, cer- 
tainly furthered by them. And this service appears to further the 
public policy declarations of section 2 (a) and 2 (f) of the Civil 
Aeronautics Act of 1938. Nevertheless, the Board has proposed to 
eliminate this novel aspect of the airline travel. Its proposal in that 
regard is of great significance to the small airlines. 

The purpose of the procedure was made clear.** It is shown that 
all noncertificated lines, that prior to 1948 operated air coaches, were 
to be denied the right to carry on business on a scheduled basis.* It 
has been recognized that it is impossible for a carrier, and particuarly 
a large plane, to operate properly unless such operations were con- 
ducted on a scheduled basis.””° 

The Civil Aeronautics Board restricted the number of flights and 
the use of a common ticket agent by more than one of the noncertificated 
airlines, thereby rendering it impracticable, if not impossible, for a 
passenger to secure at a given time and place a choice of appropriate 
departures on these noncertificated airlines. If in a particular case 
a given carrier fails to meet the standards of public service contem- 
plated by the Board and where only competition appears to be 2 feas- 
ible measure, then a case for competition has been made. In the past, 
previous adequate service had been no bar to the entry of new com- 
petition. The Board, in its consideration in the 7’rans-Continental 
Coach case (14 C. A. B. 720 (1951)) has stated that where existing 
carriers were fully capable of providing the scheduled regular and 
frequent coach service there is no need for any further entries into the 
field. 

At the time the Civil Aeronautics Act of 1938 was promulgated, 
the act provided that certain airlines then in existence and operating, 
numbering some 18, would receive, and they did so receive, certificates. 





*4 CAB Docket No. ONE 8928 (Feb. 8, 1955), Trans-Pacific renewal case. 

252 C. A. B. 447 (1941), Additional Service to Atlanta and Birmingham, and other 
cases. 

264 CC, A. B. 686 (1944), Northeastern Air, Boston Service. 

2712 C. A. B. 518 (1951), 14 ¢. A. B. 310 (1951), 15 C. A. B. 95 (1952). Southern 
Service to the West; CAB Docket No. ONE 7988 (Sept. 22, 1953) ; CAB Docket No, ONE 
8466 (June 29, 1954). 

*'Transeript record of hearings before the Antitrust Subcommittee of the Committee 
on the Judiciary, House of Representatives, 84th Cong., 2d sess., Tr. p. 708. 

*° Td. at Tr. p. 712. 
sesaen iy Tr. p. 846. See also debate on H. R. 9783, Congressional Record, 74th Cong., 

938, p. 6. 
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Through mergers and consolidations these “grandfather” airlines now 
number 12.** In the 18 years that have passed since that time, and 
in spite of a 30-percent increase in the population of the United States 
and a national product more than doubled,**? the number of trunkline 
carriers has not even remained static but has declined. It is true 
that some of the trunklines which, in 1938, were weak, have by virtue 
of route extensions and other favoring devices, been built up to a 
state of prosperity. Nevertheless, no feeder lines have been given 
any trunkline routes.** In fact, no profitable certificate has ever been 
granted,?* nor has any trunkline ever been granted to an airline that 
was not a member of the Air Transportation Association, the trade 
association of the certificated carriers.**° If the smaller carriers had 
received major areas to serve, they would have been on a subsidy-free 
basis earlier.?” 

It has been made clear that the introduction of this new breath of 
competition in the industry would cause the carriers to compete and 
bring down rates.*” The largest of the surviving noncertificated car- 
riers, the North American Airlines group, has had its exemption re- 
voked because it exceeded the number of flights allowed it, and 
the members of the group had used a common ticket agent.” Regula- 
tions, impossible of fulfillment, if North American or any other car- 
rier would expect to maintain viability, were used.?”° 

While the Board has been stern about any violations by the non- 
certificated carriers, North American Airlines might well be termed a 
victim of strangulation by regulation.” Other carriers have been 
certificated in spite of their violation of CAB regulations.?” 

North American has apparently been willing to adjust its route 
system to include the smaller cities,** but the trunklines that did not 
oppose the establishment of the feeder lines, did oppose the non- 
certificated carriers,"* for once a carrier is involved in route operation, 
it is encroaching on the field reserved for the certificated carriers.” 

The freight carriers were granted certificates after a record of viola- 
tions. Nor has any action been taken with respect to the members of 
the Air Transportation Association, the trade association of certificat- 
ed carriers, who have discussed the “no show” problem, even after 


#61 Transcript record of hearings before the Antitrust Subcommittee of the Committee on 
the Judiciary, House of Representatives, 84th Cong., 2d sess., Tr., pp. 233, 289, and 392. 
62 See the following: , 
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Source: National Income Unit, Department of Commerce, 


“8 Transcript record of hearings before the Antitrust Subcommittee of the Committee on 
the Judiciary, House of Representatives, 84th Cong., 2d sess., Tr. pp. 1468, 1488, and 1490. 
Id. at Tr. pp. 1466 and 1483. q 
26 Id. at Tr. pp. 537-538. 
26 T4. at Tr. pp. 8-9. 
27 Id. at Tr. p. 825. 
28 Td. at Tr. p. 447. 
9 Id.at Tr. p. 454. 
2 Id. at Tr. pp. 454-456 and 463. 
217d. at Tr. pp. 514-517. 
221d. at Tr. pp. 861—862. 
21d. at Tr. p. 461. 
24 Td. at Tr. p. 2155. 
2% Id. at Tr. p. 857. 
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permission for such discussion had been withdrawn,” nor has the 
violation of a CAB regulation in 1945, which at that time was serious 
enough to warrant referral to the Department of Justice, appeared to 
reduce the standing of a company before the Board. A large carrier 
over a long period of time has declined to correct its violations of the 
Board’s accounting and reporting procedures. Discussions between 
the Board staff and the carriers failed to have any remedial effect; 
the carrier declined to correct its practices." Indeed, the Board 
stated that at one time over 90 percent of the operations of the industry 
as a whole were believed to be illegal.?"* 

The Board has pursued a double standard in its relation to certifica- 
tion of applications from the two types of carriers. In the Standard 
Coach case, involving certificated carriers, 2,000 passengers per month 
were considered a number sufficient to prove public convenience and 
necessity, while in the Z’ranscontinental Coach case, 4,000 passengers 
per month did not constitute that substantial number of passengers 
that would spell out public convenience and necessity for the non- 
certificated carrier.” 

Although a total of 164 applications for domestic trunkline routes 
have been received by CAB, no application for a trunkline route for 
domestic passenger service has been granted.*” Perhaps some of those 
applications died for want of prosecution, but it is clearly beyond 
dispute that it has been the policy of the Board to deny those appli- 
‘ations that were prosecuted. The net result has been, of course, to 
operate against the survival and growth of small and independent 
airlines. 

The record is clear that the action of the Board in failing to admit 
new airlines into the industry is contrary to the intent of Congress 
as spelled out in the provisions of the Civil Aeronautics Act.**  More- 
over, it has been demonstrated that noncertificated carriers have a 
place in the national transportation system and that they should be 
admitted into the airlines industry and authorized to- operate.” 

Earlier sections of this report (pp. 45-49) have outlined the failure 
of the CAB to act in accordance with the “declaration of policy” which 
calls for the promotion of adequate, economical, and efficient services 
by the air carriers at reasonable charges, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive com- 
petitive practices. 

Earlier in this report in the chapter entitled “Chairmen of Federal 
Regulatory Commissions and Agencies Appointed by the Chief Execu- 
tive Have Carried on Liaison With the White House Following Their 
Appointments,” a detailed and documented record is set forth showing 
how the Chairman of the Securities and Exchange Commission con- 
ferred with and sought advice from members of the official family of 
the Chief Executive. There is also set forth the manner in which 
that advice and suggestion was utilized by them in the exercise of 





761d. at Tr. p. 1332. 

27 Audit Report to the Congress of the United States, Civil Aeronautics Board, October 
1955, by the Comptroller General of the United States, p. 77. 

278 U7. 8. Alaska case, CAB Docket No. 3285. 

2° Transcript record of hearings before the Antitrust Subcommittee of the Committee on 
the Judiciary, House of Representatives, 84th Cong., 2d sess., Tr. pp. 703-704. 

20 Id. at Tr. p. 1446. 

811d. at Tr. p. 674. 

2 American Airlines et al. v. CAB et al., U. S. Court of Appeals, District of Columbia, 
No. 13044, et seq. dec. (July 19, 1956). 
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their control over the affairs of the SEC. Therefore, reference is made 
here to pages 36-43 of this report for an indication of how the SEC 
and FPC has operated under the control of Chairmen appointed by the 
Chief Executive regarding the Dixon- Yates deal. 


UnNHEEDED Warninos Acarnst THE Curer Executive Maxine Ap- 
POINTMENTsS OF CHAIRMEN TO FEDERAL ReGuLaTory CoMMISSIONS 
Are RECALLED 





As has been pointed out in an earlier section of this report, the 
Hoover Commission Task Force recommendations submitted to the 
Congress provided for appoihtment of the chairmen of the Federal 
regulatory commissions by the Chief Executive. These recommenda- 
tions were studied by Senator Edwin C. Johnson of Colorado, chair- 
man of the Senate Committee on Interstate and Foreign Commerce. 
As a result of this study he introduced resolutions in the Senate to 
disapprove Reorganization Plans No. 7 for the ICC, No. 8 for the 
FTC, No. 9 for the FPC, and No. 11 for the FCC. Debate and vote 
on these resolutions occurred in the Senate on May 17, 1950. During 
the course of the debate Senator Johnson and a few other Senators 
who had devoted time and study to the problem warned against giving 
the Chief Executive the power to appoint the chairmen of the Federal 
regulatory commissions. However, their warnings went unheeded, 
except to the extent that Senator Johnson was successful in blocking 
the reorganization plans for the ICC and the FCC. 

Senator Bricker, of Ohio, supported Senator Johnson in opposition 
to the plans for reorganizing the Federal regulatory commissions. 
Brief statements made by those two Senators during the course of 
their debate on this matter are quoted in part as follows: 


Senator Bricker asked Senator Johnson: 

Does the Senator agree with me that if this reorganization plan were to be 
adopted, it would give the President almost as direct power over these admin- 
istrative agencies, which are arms of the Congress, as if the Supreme Court 
had not decided adversely to the President in the case involving the removal of 
Mr. Humphrey in 1934? 

Mr. Jounson of Colorado. If we adopt this reorganization plan, we would 
completely reverse the Humphrey case. 

Mr. Bricker. That is ny judgment, and I am glad the Senator agrees with 
me in that. In other words, if we were to adopt the President’s plan, he would 
be able to completely control the activities of the Commission through the 
Chairman, whom he would have the power to remove also. Is that not correct? 

Mr. Jonnson of Colorado. If this plan goes through, the President can appoint 
the Chairman and he can remove him, do anything he wants to do, and the 
Chairman will be completely under his political control from the day he is 
appointed until the end of his term. 

Mr. Bricker. The Supreme Court held in 1934 that the President of the 
United States had not the power to remove, because it would give him power 
over a regulatory agency, which, under the Constitution, he could not have. 

Mr. Jounson of Colorado. That is true. 

Mr. Bricker. Under the plan now before the Senate, the Chairman would be 
given control over the money that is appropriated, control over the personnel, 
under the appointing power of the President, which would be in -substance 
exactly the same thing the Supreme Court said the President could not Have. 
Mr. Jonwnson of Colorado. That is my understanding. 

Mr. Bricker. I thank the Senator.™ 


3 Congressional Record of May 17, 1950, vol. 96, pt. 6, p. 7372. 
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Technically, it could be argued that the reorganization plans which 
have been made effective regarding the Federal regulatory commis- 
sions have not reversed the holding of the Supreme Court in the Hum- 
phrey case. Nevertlieless, it does appear that as a practical matter 
the effect of these reorganization plans has'been, as argued by Senator 
Johnson and Senator Bricker, that since the President is given ‘the 
power to appoint and remove the Chairmen. at will, he has control 
over the “activities of the Commission through the Chairman.” 

The House Small Business Committee, in studying how these plans 
have worked out, received testimony from a number of members and 
former members of Federal regulatory commissions. Some of these 
witnesses served as members of the Federal regulatory commissions 
when the agencies selected the chairmen and some have served only 
since the Chief Executive has made the appointments of such chair- 
men. Even the views of the latter, however, are important, because 
while they were not in a position to compare the operations of the 
agencies under the two different systems, they were able to, and some 
did, point out what is happening under the Sas system. For 
example, former FTC Commissioner Stephen J. Spingarn, who served 
as a member of the FTC until September 1953, in reference to the 
FTC, testified : 

* * * the business-policing agency is falling under the political domination 
of the White House.™ 


He strongly recommended against continuation of the present system 
whereby the Chief Executive appoints a Chairman with powers now 
residing in that office.**°> In that connection, he testified : 


Now, one point that is particularly important in connection with the strong 
chairmanship is specifically the difficulty that the other Commissioners had in 
getting staff assistance to present their minority views effectively if they gen- 
erally entertained views that were inconsistent with the Chairman’s. I am 
talking about an institution now, and not individuals. 

The point is that since the staff is now appointed and fired and promoted and 
demoted by the Chairman, if a minority Commissioner, a Commissioner who 
frequently disagrees with the Chairman’s views, seeks out staff help, he finds 
that they are very unwilling and very reluctant to be associated with him in 
his endeavors because they are afraid that they may be stigmatized; they may 
not be regarded as a member of the team, and that their promotional and other 
opportunities may be jeopardized.™ 


Former United States Senator James M. Mead, who subsequently 
served for a period ending in April 1953 as a Presidentially appointed 
Chairman of the Federal Trade Commission as provided for under 
the present system, testified : 


Mr. Mrap. Mr. Chairman and members of the committee, I trust that my 
appearance here this morning will in no wise be construed as making a political 
appeal or leaving with you a partisan statement. It is true that I spent 20 years 
in the House, 8 in the Senate, that I served on the Small Business Committee, 
that I was a member of the Joint Committee on the Reorganization of Govern- 
ment, headed by the late Judge Vinson, that I have had experience at the Com- 
mission before and after Reorganization Plan No. 8. Lam going to recommend— 
and it is really a nonpartisan recommendation—because first of all this Reor- 
ganization Plan No. 8 came from a task force of Republicans and Democrats, of 
which former President Hoover was the Chairman. It was ‘transmitted to the 


2 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., 1st sess., on The Orga tion’ aml Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect'on Small 
Business, pt. I, Federal Trade Commission, p. 208. 

#5 Td. at pp. 189-198. 

6 Id. at p. 219. 
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Congress with the recommendation of a Democratic President, President Tru- 
man. Congress approved 4 of them and did not act on 3 of them. They made 
a very serious mistake. 

I believe that the four plans they approved should be repealed expeditiously. 
I believe they have hindered the progress and the procedures of these Commis- 
sions and I believe that a system of rotating chairmanships together with a 
strong executive director who would have complete authority under the direc- 
tion of the full Commission over personnel and in other kindred matters would 


be the best method of operation.” 


Hon. Robert E. Freer, a Republican from Ohio, who served with 
distinction on the staff of the Interstate Commerce Commission for a 
long period of time and later as a member and Chairman of the Fed- 
eral Trade Commission, testified that in his view the present system 
providing for the appointment of Chairmen of Federal regulatory 
commissions by the Chief Executive is a mistake. He expressed the 
view that the best system is one providing for the election of the chair- 
men of the commissions by the members from among the member- 
ship. He also expressed the view the chairmanship should rotate 
from year to year. In that connection he stated: 


My feeling is that the rotating chairmanship is the best mode of handling it.™ 


Former FTC Commissioner John Carson testified against the pres- 
ent system and in that connection stated : 


I don’t want any organization of Government that exercises a judicial function 
to be subject to the dictation of the President.” 


Former FTC Commissioner Albert A. Carretta testified against the 
system providing for the Chief Executive to appoint the Chairman of 
a Federal regulatory commission. In that connection he stated: 


Consequently, if the President has the right to appoint him as Chairman, he 
has the right to remove him as Chairman. If the Chairman, to quote the ver- 
nacular, does not “play ball” with the President, the Chairman may find himself 
removed from his position of Chairman, not as a Commissioner, but as Chairman, 
and another man put in his place. So there is the danger, that with a perma- 
nent-type Chairman, the Chairman will seek to comply more closely with the 
wishes of the administration. I am talking now of the Executive. That should 
not be, because the independent agency, being an arm of Congress, should be 
responsible only to the Congress and to nobody else. So that is one danger 
that I see in the permanent-type Chairman system.” 


Hon. Robert T. Secrest, present member of the FTC, testified : 


I would recommend taking away the power of the President to change the 
-Chairman, and I think that if there is any threat in this system in the future— 
I am assuming any President who wants to get in there and just tear the Com- 
mission to pieces every other day by threatening and browbeating the Chair- 
~man—if he had no right to remove him, then he could say to anyone that he 
would be out from under any possible power or influence.™ 


Federal Power Commissioner Claude L. Draper, who had served 
under the system when he and the other Commissioners selected the 
Chairman of that agency and under the system when the Chairman 
was selected by the Chief Executive, testified : 


Well, prior to the adovtion of Reorganization Plan No. 9 I think we worked 
more as a body together.™ 


. at p. 66. 
. at p. 148. 
. at p. 165. 
. at p. 328. 
- at p. 225. 
2 Id., pt. II, Federal Power Commission, p. 610. 
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Commissioner Draper pointed out that under the present system 
he and other individual commissioners have no power over the ap- 
pointment of personnel in the Commission and that with the exception 
of only a few members of the staff he and other members of the Com- 
mission are not even given the opportunity to confirm the Chairman’s 
appointments of staff members.” 

Former FPC Commissioner Leland Olds, who served as a member 
of that agency for more than 10 years and as Chairman for about 6 
years, agreed with the view of FPC Commissioner Draper that the 
public interest would be better served if the Chairman of that agency 
were selected by the Commissioners rather than by the Chief 
Executive.™ 

Two Chairmen of Federal regulatory commissions appointed by the 
Chief Executive, Hon. Edward F. Howrey, of the r TC, and Hon. 
Jerome K. Kuykendall, of the FPC, testified that they think that the 
present system providing for their appointment and the manner in 
which they have carried out the duties of their offices as Chairmen 
have made for more efficient operation of the agencies and for the 
advancement of the public interest.** 

Likewise Hon, Thy W. Gwynne, a member of the FTC (he is now 
Chairman, assuming that post through selection by the Chief Execu- 
tive upon the resignation of Mr. Howrey in September 1955), testi- 
fied that he believes the present system is working more to the advan- 
tage of the public. He testified: 

Of course I never served, Mr. Chairman, under anything but the present 
system. 

* * * * * * * 
I think the bane of law enforcement in this country, Mr. Chairman, whether 


in agencies or in the courts, is the endless delay, the poor organization they 
have. 


* * * * * * * 

We have eliminated these delays. But we still have a long way to go. The 
ommission is functioning more efficiently. It is giving the taxpayer more for 
his dollar than for a long time, in fact ever since I have known the Commission.” 

Federal Power Commissioner Frederick Stueck, who had had 1 year 
of service with that agency under the present system, testified that 
he is in favor of the present system because under the prior system 
it was “possible for four Commissioners who don’t like the Chairman 
to gang up on him and give him no powers whatsoever.” *°7 





#3 Td. at p. 611. 

Td. at p. 685. 

*% See testimony of Chairman Howrey, pt. I, Federal Trade Commission, p. 53, and 
testimony of Chairman Kuykendall, pt. 11, Federal Power Commission, pp. 561-562, in 
record of hearings before Subcommittee No. 1 of the Select Committee on Small Business, 
House of Representatives, 84th Cong., Ist sess., on The Organization and Procedures of 
the Federal Regulatory Commissions and Agencies and Their Effect on Small Business. 

*6 Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory Commissions and Agencies and Their Effect on Small 
Business, pt. 1, Federal Trude Commission, pp. 170-171. (See testimony of Chairman 
Gwynne.) 

** Record of hearings before Subcommittee No. 1 of the Select Committee on Small 
Business, House of Representatives, 84th Cong., Ist sess., on The Organization and Pro- 
cedures of the Federal Regulatory. Cemmissions and Agencies and Their Pffect on Small 
Business, pt. II, Federal Power Comission, p. 681. (See testimony of Commissioner 
Stueck. ) 
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1. Wisdom dictates avoidance of centralized Executive power over 
regulation of commerce ; 

In adopting the Constitution the people granted to the Congress the 
power to regulate commerce. There is no grant in the Constitution 
of any power to the President of the United States. 

Congress realized early the necessity for delegating to agencies of 
Government some of its power to regulate commerce. It acted wisely 
in diffusing such power in its delegation and in avoiding the delegation 
of that power to the executive branch. It chose instead to establish 
independent Federal regulatory commissions and agencies and to dele- 
gate to them certain of its powers to regulate commerce. 

Congressional action in that regard is in keeping with the ex- 
pressed wisdom of the ages. From the beginning of civilization citi- 
zens have struggled to avoid centralized autocratic control over their 
lives and their pursuits. In the establishment of independent regu- 
latory commissions and agencies and in delegating to them certain 
powers to regulate commerce, Congress avoided centralizing such 
powers in the hands of the Chief Executive. Moreover, when that 
action was taken Congress made clear its intent to keep the Federa! 
regulatory commissions and agencies free from control of the Chief 
Executive. The Supreme Court of the United States recognized that 
intent of the Congress (Humphrey, Executor v. U. S., 295 U.S. 602). 
Therefore, those agencies were not only creatures of the Congress, 
they were arms of Congress and made responsible only to the Con- 
gress. In that way, if the original concept and intent had been car- 
ried out, the regulation of commerce would have remained largely 
with the people because under our system of government the Congress 
is expected to express the will of the people and when it does not the 
people express their will and their power over the Congress. 


2. The intent to avoid centralization of the power to regulate com- 
merce in the hands of the Chief Executive has become obscured, 
frustrated, and circumvented 

‘The complexities and expansion of interstate commerce brought 
many and varied duties of regulation in that field. Many important 
segments of commerce and industry of necessity fell under regulation. 
Their activities were closely scrutinized by the regulating agencies. 
Thus, the importance of the role of the regulating agency grew. With 
that growth arose criticism against the regulating agency. The regu- 
lated disliked regulation. The regulated criticized the regulator. 
The volume of criticism against Federal regulatory commissions grew 
to such proportions that when one sought to lend an ear to it all else 
seemed to be forgotten. Reasons underlying original concepts con- 
ae the independent Federal regulatory commissions and agencies 

aded. 

The interests which were subject to regulation formulated clever 
propaganda. The regulated agencies were accused of not conforming 
to our constitutional concepts since they did not fit squarely into either 
the legislative, judicial, or executive branch of our Government. They 
were described as constituting a veritable “fourth branch” of 
Government. 
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Faults of individual members of the agencies were seized upon and 
utilized as a basis for attacks on the agencies themselves. Faulty ad- 
ministration within an agency frequently was used not only as a basis 
for an attack upon the agency but also as a basis for an attack upon 
the administrative law process as it was exemplified through the oper- 
ation of independent Federal regulatory commissions and agencies. 

Arguments were presented that there should be less regulation. 
Furthermore, it was argued that all the required regulation over inter- 
state commerce could be done better by the executive branch than by 
the independent Federal regulatory commissions. ‘To support some 
of those arguments it was said that there was need for more coordina- 
tion between and among the independent Federal regulatory commis- 
sions and the enforcement of laws entrusted to the Chief Executive. 
It was argued that government was becoming too much of a sprawling 
affair and that only reorganization and full coordination of our 
efforts to regulate commerce under the direction of the Chief Execu- 
tive could be expected to produce needed efficiency and avoidance of 
conflicting and duplicating operations. ! 

Some of the latter criticism arose not only from some of the special 
interests which were subject to regulation but also from some well- 
meaning but uninformed persons who sincerely believed that assembly 
lme techniques supply the answer to the need for efficiency even in 
the operation of Federal regulatory commissions and agencies. The 
ideas of the latter were preyed upon by regulated interests who had 
their own axes to grind. A fertile field was found and clever propa- 
ganda advanced against the independent Federal regulatory agencies. 

Before the public realized what was happening, the Congress was 
subjected to this one-sided propaganda. It was persuasive. Finally, 
with the original underlying reasons for the establishment of the inde- 
pendent regulatory commissions and agencies obscured, Congress con- 
sented to action which resulted in a whittling away of the independ- 
ence of such agencies. 

One of the first actions which impinged the independence of Fed- 
eral regulatory agencies and commissions was the requirement that 
such Federal regulatory agencies and commissions submit their esti- 
mates of needs for funds to the Bureau of the Budget for approval. 
After the agencies’ estimates of needs for funds undergo revision or 
reduction by the Bureau of the Budget, the estimates are included 
then in and made a part of the President’s budget which is trans- 
mitted to the Congress. 

Prior to that development a close working arrangement had pre- 
vailed between each of the agencies and the Appropriations Com- 
mittees in the Congress. The committees and their staffs became in- 
timately familiar with the problems and responsibilties of the agen- 
cies. The requests for appropriations were framed on the basis of 
this mutual understanding and respect. But all that has been 
changed. As has been pointed out the agencies now submit their 
budget requests initially not to the Congress but to the Bureau of 
the Budget which then decides how much they shall be permitted to 
seek from Congress. As shown earlier in this report, page 35, 
m the ease of the FTO, the Budget Bureau has in recent years re- 
dueed the request of that agency for appropriations by as much as 
20 to 25 percent. For other years and for other agencies the re- 
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ductions have been in even larger percentages. Moreover the 
standard used by the Bureau of the Budeet in arriving at its deter- 
minations disregards the complexities of the agencies’ “work and of 
their great responsibilities in protecting the ‘public interest. All 
too often the ultimate standard employed has been the sophomoric 
yardstick of the amount received by the agency in the previous year 
plus or minus some fractional percentage or “cost of the pay raise. 
This substitution of the slide rule for informed judgment can hardly 
be cited as contributing to better government. 

Later, in 1942, Congress passed the Federal Reports Act placing a 
further restriction upon the regulatory agencies. Certain of the 
regulatory bodies, particularly the Federal Trade Commission, have 
been empowered by Congress to obtain factual information from 
private corporations both in connection with their law enforcement 
activities and also in pursuance of general investigations. While 
such may never have been the intent of C ongress, the “effectiveness of 
the regulatory agencies in carrying on these activities, the fact- 

eathering activities, has been seriously circumscribed by a heritage 
of World War II. In the confusion of the early war years, where 
the first concern was the allocation of authority being established al- 
most overnight, it did happen on occasion that a given business firm 
would receive requests for the same type of factual information from 
two or more of the wartime-created agencies. To eliminate this 
duplication to protect business from unnecessary harassment, Con- 
gress enacted the Federal Reports Act which provides that an agency 
wishing to secure data from 10 or more firms must first secure clearance 
from the Bureau of the Budget. 

Although the circumstances which prompted the passage of the 
Federal Reports Act in 1942 did not stem from the operations of 
Federal regulatory commissions and agencies but instead from the 
wartime-created civilian control agencies such as OPA, that law has, 
nevertheless, been applied by the Bureau of the Budget. to the opera- 
tions of the Federal regulatory commissions. The agencies whose 
operations caused the passage of the law have for the most part 
passed out of existence and the Bureau of the Budget now uses it as 
a control by the Chief Executive over the operations of the supposedly 
independent regulatory commissions. 

For example, , the B udget Bureau requires the Federal Power Com- 
mission to secure approval before that regulatory body can require 
the utility companies to fill out certain forms. That is true even when 
the forms are to elicit information upon the basis of which rate deter- 
minations will be made. In other words, an agency of the executive 
branch has thus substituted its judgment for the judgment of the sup- 
posedly independent regulatory commission. In that way the execu- 
tive branch has to that extent taken over the function of regulating 
rates. Congress intended that function to be kept independent of the 
executive branch. 

The whole process whereby Federal regulatory commissions are 
required to secure clearance by the Bureau of the Budget before they 
can undertake investigations of those they are regulating has become 
quite frustrating. The rewriting (including elimination of requests 
for information) and delays do not promote the work of the Fed- 
eral regulatory agencies. Moreover, the Burean of the Budget has 
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established advisory committees to assist it in working out its require- 
ments. Those advisory committees often include representatives from 
the very industry which is the subject of investigation and conse- 
quently, therefore, become judges of what they will permit the Fed- 
eral regulatory agencies to do in making investigations of the firms 
represented by the judges. 

Another almost unnoticed restraint on the ieee See of the Fed- 
eral regulatory commissions and agencies exercised by the Chief Execu- 
tive is the requirement that those agencies must secure the approval 
of the Solicitor General of the United States, before they are per- 
mitted to petition the Supreme Court of the United States, for writs of 
certiorari regarding rulings against the agencies in the circuit courts 
of appeals. Indeed, in that respect the agencies are required to step 
aside and not only leave it to the Solicitor General to make the decision 
of whether a petition shall be filed seeking a review by the Supreme 
Court of such rulings, but he also takes the cases over from the agen- 
cies. They are not permitted to present the cases they have prepared 
and handled to that stage. It is understood that that requirement 
is based upon a desire to eliminate duplication, assure consistency, 
and to make certain that the cases are properly prepared when they 
are submitted to the Supreme Court. However, it appears that the 
Solicitor General in making his decisions has been persuaded often 
by views held by members of the Chief Executive’s official family. 
Too often those views have been at variance with what the specialized 
knowledge and experience and competent staff of the Federal regu- 
latory agencies believe necessary in the public interest. 

It has gradually developed that each of the independent agencies 
must secure the approval of the Bureau of the Budget before sub- 
mitting to the Congress any requests for changes in the laws admin- 
istered by them. This means that, in considering legislation, Congress 
may be denied the benefit of the expert knowledge and judgment 
best qualified to provide guidance and enlightenment. It also means 
that the agency may be denied the right to inform Congress that. its 
ability to carry out a Congressional mandate to enforce the laws 
entrusted to it by Congress requires new or amendatory legislation. 
If the regulatory bodies are not to be free to express to Congress their 
independence and views on legislation, it becomes farcical to speak of 
them any longer as “arms of Congress.” 

The final and most. recent invasion of the independence of these 
regulatory bodies by the Chief Executive resulted from reorganiza- 
tion plans promulgated by the Chief Executive in 1950. Those re- 
organization plans were predicated upon broad authority given to 
the Chief Executive by the Reorganization Act of 1947. At the time 
that law was enacted the precise nature and extent of future actions 
by the Chief Executive under it were not foreseeable. 

Studies and reports made by the Hoover Commission and its task 
force provided the basis for the reorganization plans which were 
promulgated and published in 1950. They have been discussed at 
leneth in an earlier chapter in this report. 

During the last two decades the importance of maintaining the 
independence of the regulatory bodies in fact, as well as in theory, 
has been lost sight of or subordinated to efforts designed to improve 
the efficiency of governmental operations. As has been shown, some 
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of these efforts have taken the form of congressional enactment. 
Others have resulted from the gradual usurpation of authority by the 
executive branch of the Government. In either case the result has 
been the same: Independence and effective regulations have been 
subordinated to a policy ostensibly designed to attain a sort of assem- 
bly-hine efficiency at all costs. 

ere it may be observed that the question of whether they have 
succeeded in their original purpose, namely, that of contributing to- 
ward improved governmental efficiency, is by no means a subtle one. 
As has been shown earlier, some members of regulatory bodies have 
expressed themselves before this committee that, in their view, their 
commissions operated more efficiently before the Hoover reorganiza- 
tion plans were made effective. No one can begin to estimate the 
long-term loss in efficiency of any agency when it is subjected to such 
upheaval as shook the Federal Trade Commission under former Chair- 
man Howrey. It is hard to conceive of any gage in efficiency result- 
ing from centralization in authority which would more than offset 
those losses. 

The great specter on the horizon which more than anything else 
we must combat is the increasing concentration of economic power in 
the hands of the few and the growing bureaucracy. Their effect in 
diminishing opportunities for enemtien' enterprisers and in destroy- 
ing our individual freedoms is to be avoided above all else. 

it was to prevent this specter from arising in the first instance that 
the regulatory agencies were created by Congress. The specter had 
made much headway due in no small part to the diminishing of the 
independent vitality of the agencies. The importance of arresting 
this relentless process, while there is still time, far transcends other 
considerations. 


3. Power over regulation of interstate commerce has now become 
centralized in the Chief Executive 

The purpose of the people in avoiding centralization of power in 
the Chief Executive when they wrote into the Constitution that the 
Congress and not the Chief Executive shall have the power to regu- 
late commerce has been thwarted. That power now is largely exer- 
cised by the Chief Executive. 

The preceding sections of this report amply document that when 
the Chief Executive was given the authority to appoint and remove 
at will the chairmen of supposedly independent Federal regulatory 
commissions and agencies he was given great power over the opera- 
tions of those agencies. That is particularly true when the chairmen 
of the agencies exercise power over the administration of the affairs 
of the agency. We have seen how a phone call from the White House 
to a Presidentially appointed chairman of one of these agencies re- 
sulted in the calling off of a public hearing in a proceeding which 
had been scheduled by that agency. Also we have seen that Presi- 
dentially appointed chairmen of these supposedly independent Federal . 
regulatory commissions and agencies look to the White House and to 
the members of the President’s official family for advice and sug- 
gestions on how the Federal regulatory commissions and agencies 
should operate. That is true even when their operations have involved 
responses to requests made to the agencies by congressional committees. 
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This report (pp. 49-56 and pp. 57-77) details and documents a con- 
siderable showing from the record of how Presidentially appointed 
chairmen of the Federal regulatory commissions and agencies have 
discharged their duties and responsibilities. There it is shown that 
they, subject to control by the Chief Executive, have exércised the 
great powers residing in them to whittle away at the remaining vestige 
of independence of their respective agencies. 

_In addition, they have assumed de facto powers and used them to 
formulate, make, and carry out agency policy. Therefore, the policy- 
making functions of these supposedly independent Federal regulatory 
commissions and agencies have, in fact, fallen under the domination 
of officials who owe their positions to the Chief Executive and are 
removable therefrom at the pleasure of the Chief Executive. 


4. Power over the regulation of Commerce centralized in the Ewecu- 
tive Branch has been misused 

Records of investigations of the organization and operations of 
Federal regulatory commissions disclosed that officials directing affairs 
of such agencies at the direction of the White House have misused 
powers residing in them. ‘Testimony adduced indicates that officials 
subject to the control of the Chief Executive more readily follow the 
wishes of the Chief Executive than they do the policy guides expressed 
in laws passed by the Congress. An example of White House meddling 
into operations of one such agency is shown in the record of the SEC 
handling of the Dixon- Yates deal. 

In the preceding pages of this report (pp. 57-67) detailed and docu- 
mented evidence shows how the FTC in the handling of antimerger 
work veered away from what the author of the law (chairman, Judi- 
ciary Committee of the House of Representatives) observed was the 
intent of the Congress. There it is clearly shown that the FTC 
adopted a “rule of reason approach” in its handling of antimerger 
work and has, as a result, failed to complete the taking of evidence in 
a case Which was commenced in 1952. The “rule of reason approach” 
which has been applied at the FTC would require that agency in an 
antimerger case to receive into evidence and consider “all relevant 
economic data.” In the antimerger case referred to that data has now 
exceeded in volume 20,000 pages and the end is not yet in sight. 

Public policy guides laid down by the Congress in legislation deal- 
ing with such business practices as price discrimination, exclusive 
dealing agreements, and corporate mergers do not require a consider- 
ation of “all relevant economic factors.” The courts have interpreted 
those policy guides as not requiring the FTC to consider “all felavant 
economic factors” in order to reach a determination respecting the 
lawfulness or unlawfulness of such practices in a given case. Despite 
that, it has been insisted that the FTC continue to consider “all rele- 
vant economic data” in such cases. In a measure the FTC has pro- 
ceded to do so. That is true although the Commission was led into 
the adoption of a policy providing for the issuance of complaints only 
in “hard core” cases. In such cases where the law violation is clear, 
there is an added reason why FTC should not require that there be 
included in the record, for its consideration, data respecting “all 
relevant economic factors” and thereby drag out the proceedings 
endlessly. 
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Ane xample of how this new policy has been working out is shown 
by the FTC’s handling of its Docket No. 6000 in the matter of the 
Pillsbury Mills, involvin mergers.. In that case the Commission a 
pears to be going around in never ending cire les in a search for the 
“hard core,” but never quite getting to the “core” of the circle. 

Thus, under the leadership of a Presidentially appointed Chairman, 
the FTC was led away from the public policy laid down by the Con- 
gress, as interpreted by the courts, to the adoption of a policy which 
appears to serve the public less effectively. 

Also almost immediately upon assuming his position as Chairman 
of the FTC, Mr. Howrey joined with the ‘Bureau of the Budget, an- 
other agency of the Chief Executive, in presenting to the Congress a 
request for funds for the FTC calling for appropriations for that 
agency. considerably less than the appropriations the agency had re- 
quested for the same period of time, namely, the fiscal year 1954. 
When it became apparent to Mr. Howrey that one of his fellow Com- 
missioners was about to make a plea to the Congress for funds, as 
originally requested by the agency for that year, he made it clear 
that he was in complete agreement with the reduction in the funds 
which had been decreed by the Bureau of the Budget, and stated 
that he would not support the plea of his follow Commissioner for an 
increase in that amount. In that connection he stated : 


I want to disassociate myself from that request in advance. 


When the 83d Congress agreed to the reduction in the FTC appro- 
priations, as pr oposed by the Bureau of the Budget and Mr. Howrey, 
it involved the elimin: ation of funds which had been requested to 
undertake an investigation into the spread between what the farmer 
gets and what the housewife pays for food. The reduction in the 
funds prevented that investigation. As a result, Congress has been 
denied valuable, needed information. Later Mr. Howrey admitted 
that in supporting the budgets for the FTC, which had been ap- 
proved by the Bureau of the Budget, that he was supporting budgets 
insufficient for the needs of the FTC. (See record of hearings on the 
Organization and Procedures of the Federal Regulatory Commis- 
sions and Agencies and Their Effect on Small Business, before Sub- 
committee No. 1 of the Select Committee on Small Business. House of 
Representatives, July 1955, pp. 135-136, ) 

Moreover, the reduction in the funds for the FTC presented that 
agency with problems relating to a deficit for the fiscal year 1954. 
The deficit at the commencement of the year, namely July 1, 1953, 
of course was only $125,000. Despite the pr ‘oblems attending that 
deficit, it appears that they could have been resolved without dis- 
rupting the existing staff of the FTC. That is true because ordinary 
attrition could have been looked to to meet the problem. As it turns 
out, the record shows that attrition for the fiscal year 1954 actually 
exceeded the amount of the deficit (id. at p. 284). Therefore, if the 
Chairman of the FTC had acted at the beginning of the fiscal year 
1954, that is commencing on July 1, 1953, to provide for attrition 
to take care of the deficit and had refrained from otherwise adding 
to that deficit, no reduction-in-force program would have become 
necessary. However, the Chairman did not act to resolve the prob- 
lems stemming from the deficit in the budget. He acted to the 
contrary. He added to the deficit by appointing a considerable 
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number of new staff members to high salaried positions. A number 
of the positions were newly established. In that way, the deficit 
rose to such proportions as to make it impossible for attrition to take 
care of the matter before the end of the fiscal year 1954. Then he 
waited until a substantial portion of the fiscal year had passed before 
moving to institute a reduction-in-force program to meet that deficit 

roblem. By that time the deficit had reached the total of $270,000. 

hen he and his subordinates struck with a reduction-in-force pro- 
gram which was levied for the most part against the FTC Bureau of 
Antimonopoly and Bureau of Economics which were carrying the 
burden of the Commission’s important antimonopoly work. 

Mr. Howrey and his subordinates have argued that the reduction-in- 
force program had the aprpoval of the Civil Service Commission. 
That does not appear to be the fact.. The documentary record, as set 
forth on pages 24-25 of this report, indicates Civil Service Commis- 
sion resistance to the manner in whichh Mr. Howrey and his sub- 
ordinates proposed to promulgate and execute their reduction-in-force 
program, A finding made by a master in a court case since then has 
agreed with the position that the Civil Service Commission took to 
the effect that the reduction-in-force program was defective. 

The results were what could be expected to flow from that and other 
restrictions upon and reorganizations of staff work. The evidence pre- 
sented at pages 27-34 and 64-67 of this report shows some aspects 
of FTC staff management and the results of subsequent FTC opera- 
tions. 

For a period of almost 8 months the antimerger work of the FTC 
ground practically to a halt. In that period of time no new formal 
proceeding was instituted. Only four field investigations were con- 
cluded, and from those no recommendations were made by the directors 
of Mr. Howrey’s newly established bureaus that formal proceedings 
be instituted. (Pp. 2314-2315, Record of Hearing, June 7, 1955, on 
Current Antitrust Problems before the Antitrust Subcommittee of the 
House Judiciary Committee.) 

We have seen Presidentially appointed Chairmen of supposedly in- 
dependent Federal regulatory commissions and bodies misinforming 
and failing to inform Congress concerning what has occured within 
their agencies. For examplie, Chairman Kuykendall, of the FPC, 
when he appeared as a witness before the Joint Committee on Atomic 
Energy, testified that lawyers in the FPC had not been “called into” 
and that they “had not passed on” the Dixon-Yates contract. The 
record shows that he knew lawyers in the FPC had reviewed that con- 
tract and had condemned it in memorandums which had been reviewed 
by the FPC. (See pp. 41-45 of this report.) It appears that his 
action in that respect kept the Congress from receiving timely, much 
needed, and relevant information. Also, we have seen how the Chair- 
man of the SEC used powers residing in him to set the stage for halting 
SEC hearings on the Dixon- Yates deal. 


§. Congress should act to remove from the executive branch the cen- 
tralized power to regulate commerce 
Congress should act to reestablish the independence of Federal 
regulatory commissions and agencies, It should remove them from 
the control and influence of the Chief Executive. It should return 
them to their original role as creatures and arms of the Congress. 
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The analysis contained in the preceding pages has raised three basic 
questions on the answers to which depend the future existence and 
effectiveness of the independent regulatory agencies : 

(1) Was Congress correct in its initial decision to carry out its 
function of regulating commerce by means of establishing inde- 
pendent bipartisan regulatory commissions as arms of Congress 
and should further efforts be made to carry out that objective ; 

(2) Is centralization of authority both over and within these 
bodies necessary for the attainment of éfficiency ; and 

(3) Which objective should be patamount, efficiency or inde- 
pendence ? 

As has been observed, the passage of time has more than borne out 
the wisdom of Congress in its initial decision to carty out its constitu- 
tional function of regulating commerce through the means of inde- 
pendent regulatory bodies. “The establishment of these bodies was 
for two essential purposes: to insure against influence, whether ex- 
pressed or implied, which inevitably comes to bear upon any agency 
which is an organic part of the executive branch of the Governinent : 
and to assure continuity over time in the philosophical concepts under- 
lying the agency’s conduct. The influence which Congress was seek- 
ing to guard against was not limited to the usual invidious connotation 
of the term. It also included the more subtle matter of the impact on 
an agency’s operations arising from the coming into power of an ad- 
ministration which is out of sympathy with the purpose for which the 
agency was established. Although the most recent example of what 
to expect is the record of the administration of the FTC under Chair- 
man Howrey, it is clear that this prospect is always present under 
presidentially appointed chairmen, regardless of which party is in 
power. 

As our economy has become more complex, as our industries have 
become more concentrated and organized, as lobbyists have become 
more astute, knowledgeable, and effective, the need for the protection 
of the regulatory function against influences of any kind has become 
more, rather than less, imperative. Had it been able to foresee the 
intensity of the pressures to which the regulatory bodies are sub- 
jected,-Congress would probably have added even further safeguards 
to protect the independence of their functions. 

Of equal importance to the protection against influence is the 
maintenance of continuity of general policy. Congress readily fore- 
saw that unless this was done our intricate and interwoven economic 
structure would soon be reduced to chaotic shambles. The rules 
and regulations of an administrative body can, and are expected to, 
change in accordance with changes in the nature of our economic world. 
But what must not change is the basic philosophic concepts under- 
lying those rules and regulations. It is up to Congress, not the 
administrators of the agencies, to change these concepts, if changes 
are indeed needed. 

While the various congressional enactments and administrative 
encroachments described above have done much to impair the inde- 
pendence of the regulatory bodies, they have done very little in the 
way of contributing toward the efficiency of government. The appeal 
of the Hoover Commission for efficiency, as applied to the independent 
agencies, has not taken into account the necessity for the independence 
of these agencies in the public interest. Moreover, a strong case can 
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be made to the effect that on balance the result has been a net loss in 
efficiency. But if it were assumed that the opposite is true, that they 
had indeed succeeded in accomplishing their avowed objective of 
increasing efliciency, the question then arises as to whether the price 
paid in the form of lessened independence is worth the gain of so-called 
enhanced efficiency. The answer is emphatically in the negative. The 
orderly processes of government, the faith of the people and all seg- 
ments of business—large and small—in fair and equitable treatment, 
are rooted in the independence of the regulatory agencies. No price 
is too high to maintain the inviolability of this independence. When 
to this overriding consideration there is added the fact that the meas- 
ures taken in the name of efficiency have actually contributed little 
toward that objective, the case becomes obvious. The restraints upon 
the independence of the regulatory agencies must be removed. 


RECOMMENDATIONS 


Therefore it is urged that the Select Committee on Small Business 
and its Subcommittee No. 1 recommend : 

1. That the various reorganization plans (sometimes referred to as 
Hoover Commission plans) applicable to the different independent 
regulatory agencies be repealed, to the end that the chairmen of such 
agencies be selected by the members thereof and that the powers 
placed in the hands of the chairmen by said plans revert to the members 
of the agencies (note provisions of H. R. 10791 introduced 
April 25, 1956) ; 

2. That the independent regulatory agencies be exempted from the 
Budget Act to the end that they may submit directly to the Congress, 
without prior approval by the Bureau of the Budget or any other 
agency or official of the executive branch, their requests for appro- 
priations; 

3. That the independent regulatory agencies be exempted from the 
Federal Reports Act, to the end that they may obtain from private 
industries and individuals such factual data and information as in 
their judgment may be necessary to carry out their statutory respon- 
sibilities without approval of the Bureau of the Budget or any other 
agency or official of the executive branch ; 

4. That the independent regulatory agencies be exempted from the 
requirement that they secure prior approval of the Bureau of the 
Budget or any other agency or official of the executive branch before 
they submit to the Congress their views concerning legislation affecting 
their respective agencies and the laws entrusted to them by the Con- 
gress for enforcement; and further 

5. That the independent regulatory agencies be relieved from the 
requirement that they secure prior approval of the Solicitor General 
or any other agency or official of the executive branch to petition the 
United States Supreme Court to review rulings or decisions made 
against such independent agencies. It should be understood that this 
recommendation does not include any proposal for legislation which 
would preclude the Solicitor General from representing any inde- 
pendent regulatory agency before the United States Supreme Court. 


O 





